
 

 

MEMORANDUM ON PUBLIC DEBT MANAGEMENT AUTHORITY BILL, 2020  

To:  Hon. Gladys A. Wanga, 

Chairperson, Committee on Finance and National Planning, 

National Assembly 

Mr. Michael Sialai, EBS  

The Clerk,  

National Assembly  

 

This joint proposal for amendments to the Public Debt Management Authority Bill, 2020 is submitted to the Departmental Committee on Finance 

and National Planning by The Institute for Social Accountability (TISA) and Transparency International Kenya who are both members of 

the Okoa Uchumi Coalition which seeks to work with stakeholders to redress Kenya’s public debt crisis. It works to push for political 

accountability and bolster constitutional safeguards in public debt management to debt sustainability through a balanced and equitable budget. The 

Institute for Social Accountability (TISA) is a civil society organization working to promote citizen empowerment and government accountability. 

Transparency International Kenya (TI-Kenya) is a not-for-profit organization founded with the aim of developing a transparent and corruption free 

society through good governance and social justice.  



This joint proposal reviews the Public Debt Management Authority Bill, 2020 on the lens of the need for intergovernmental inclusion, transparency, 

accountability, and public participation in public debt management. We note that the memorandum of objects and reasons of the bill outlines 

correctly, that the country’s debt is rising at an alarming level and there is need to manage the same to protect current and future generations. While 

this is acknowledged, we wish to point out that a sufficient and lasting solution to Kenya’s debt crisis will not be achieved if proper measures are 

not taken to ensure the highest level of prudence, transparency, accountability, and public participation in public debt management and governance. 

On this basis therefore, the joint proposal makes the following observations, and recommendations for the amendment to the Bill.  

Clause No  Provision Proposed Amendment Rationale for Proposed Amendment 

Clause 2 "public debt" includes 
domestic and external 
public 
debts. 

Add the definition of public debt before 

mentioning what it includes.  

 

“public debt” means all financial 

obligations attendant to loans raised or 

guaranteed and securities issued or 

guaranteed by the national government… 

and includes domestic and external public 

debts.  

It is important to adopt the definition as it is in the 

Constitution of Kenya, Article 214(2) as it is clearer 

and more inclusive of all financial obligations attendant 

to loans raised and securities issued by the National 

Government. We propose to keep the “includes 

domestic and external debt” 

Clause 3    In fulfilling its mandate, 

the authority shall be 

guided by the following 

objectives:  

(a)  

Add Clause 3A to read:  

 

In fulfilling its mandate, the Authority shall 

be guided by the following principles -  

Principles that guide the functioning of the authority 

are of utmost importance in the bill. Considering the 

objects of the bill to manage debt to curtail the debt 

crisis in the country, there is a need for clear guiding 

principles that will assist the authority in fulfilling its 



(b)  

(c)  

(d) The equitable 

sharing of 

benefits and 

costs of public 

debt between the 

current and 

future 

generations.  

(a) There shall be openness and 

accountability, including public 

participation in public debt 

management matters including the 

participation of marginalised groups 

in the society.  

(b) In the management of public debt, 

the highest level of transparency and 

prudence shall be maintained.  

(c) There shall be clear, accurate and 

consistent fiscal reporting of 

relevant information to all relevant 

stakeholders, including but not 

limited to the National Assembly, 

private sector, Civil Society and 

NGO’s and the public in the public 

debt management process. 

(d) Public debt management shall be 

carried out in the most prudent and 

responsible manner. 

mandate and most importantly ensuring that in doing 

so, transparency, accountability and prudence is 

maintained. These are the principles that anchor a well-

functioning and sustainable public debt management 

system.  



(e) There shall be the highest level of 

accountability by all actors 

responsible for the sustainable 

public debt management. 

(f) Public debt management shall 

promote and equitable society and in 

particular: 

i. the burdens and benefits of the 

use of resources and public 

borrowing shall be shared 

equitably between present and 

future generations  

 

ii. Expenditure of public debt shall 

promote equitable development 

of the country including 

including by making special 

provision for marginalized 

groups and areas;fair  

distribution of public debt 



financed investments and 

projects across the country.  
 

Clause 5 The Functions of the 

authority shall include - 

(a) Implementing the 

government’s 

public debt 

management policy 

of minimising its 

financial cost… 

(b) . 

. 

. 

     (w) do all such other     

things that are incidental to 

the foregoing actions 

 

  

Add clause 5 (x), (y) to read as follows: 

 

5 (x) subject to Article 35 of the 

Constitution, ensure that all public debt 

reports, register and 

other documents produced by the Authority 

are 

prepared, published, and publicized not 

later than fourteen days after production: 

and 

 

5 (y)  In carrying out its functions under 

clause 5, the Authority shall observe the 

principle of public participation in public 

debt management matters. 

Inclusion of provisions on transparency and public 

participation will enhance accountability in the 

Authority’s work. 

Clause 7. 

(1) (h) 

The management of the 

Authority shall vest in a 

Board which shall 

Add clause 7(1)(h)(v) and (vi) to read:  

  

(v) Council of Governors 

On the addition of a representative from the Council 

of Governors, we submit that the bill heavily regulates 

and provides for loans and guarantees by the county 



comprise of the following 

members — 

. 

. 

. 

(h) one person nominated 

by the following 

institutions— 

(i) the Institute of Certified 

Public Accountants 

of Kenya; 

(ii) the Kenya Bankers 

Association; 

(iii) the Kenya Private 

Sector Alliance; 

(iv) the Law Society of 

Kenya; and 

(vi) A representative from the civil 

society/NGO Board 

 

government and as a bill concerning functions of the 

county government, it is crucial that the board is 

representative and inclusive of the leaders of the 

devolved government. We therefore propose to 

include a representative from the Council of 

Governors to represent the counties interest, in as 

much as counties borrowing is guaranteed by national 

treasury. 

Article 6(2) of the Constitution provides that the 

governments at the national and county levels are 

distinct and interdependent and shall conduct their 

mutual relations based on consultation and 

cooperation. In addition, Article 189 provides that 

there shall be cooperation between national and 

county governments and governments at each level 

shall cooperate in the performance of functions and 

exercise of powers.  

It is for these reasons, that we deem it crucial that laws 

affecting the county governments should have 

representation from the county governments. We 



therefore recommend that the board should therefore 

have representatives from the Council of governors.  

 

On the inclusion of a representative from the civil 

society or NGO Board, we submit that it is of utmost 

importance to include representation from the civil 

society sector given the keen interest on the issue of 

public debt management in the country. The civil 

society would act as a link between the Authority and 

the public, and this is an avenue for increasing public 

participation in public debt management.   

Clause 18 

(3) 

(3) The Registrar shall 

establish and maintain 

separate registers for 

loans, guarantees and 

securities in which shall be 

recorded details of all 

loans, guarantees and 

securities issued by or on 

behalf of the national 

government. 

Include the following sentence as part of 

Clause 18 (3): 

 

The public debt register must include 

i. details on the contractual terms of 

the loans – principal amount, 

interest, repayment terms, 

collateral;  

ii. purpose and use of loans including 

comprehensive list of projects, 

The Constitution Article 201 requires the government 

to embrace openness and accountability in public 

finance matters, ensure responsible financial 

management and clear fiscal reporting. However, 

there is low level of compliance by government with 

reasonable standards of disclosure and transparency in 

respect to public debt accumulation and expenditure. 

The public debt register merely contains a collection 

of figures put together to ensure bare to par 



programmes, investments; status of 

implementation; implementing 

agency  

iii. Report on project, programme, 

investment social, economic, 

environment impact assessment, 

value for money 

compliance. There is need for specific standards of 

reporting on public debt.  

Additionally, this will curb use of public debt to 

finance investments, projects and programs that are 

low return, poorly executed, highly overbudgeted and 

completely disassociated with the rest of the country’s 

economy.  

Clause 18 

(4) 

Loans, guarantees and 

securities issued by or on 

behalf of the national 

government shall be 

published in the 

Gazette and publicised. 

Add the word “annually” to the section below 

to read:  

 

Loans, guarantees and securities issued by or 

on behalf of the national government shall be 

published in the Gazette and publicised 

annually. 

It is important to include timelines for publication of 

loans by national government. The information needs 

to not only be accurate and necessary but also timely to 

enable the public, effectively participate in the process.  

Clause 

22(1) and 

(2)  

22(1) No matter done by a 

member of the board or any 

officer, member of staff or 

agent of the authority shall 

if the matter or thing is 

done bona fide for the 

purpose of executing the 

Delete the whole of Clause 22.  There is an urgent need for parliament to reconsider the 

concept of protection from personal liability for the 

officers of public offices. 

The debt crisis in Kenya has been occasioned by 

multiple occurrences of corruption and misuse of funds 

by those responsible for the same. To adequately 

address the issues surrounding Kenya’s alarming debt 



functions, powers, or duties 

of the Authority under this 

act render the member, 

officer, or employee … 

personally liable in an 

action or claim or demand 

whatsoever.  

22(2) Any expenses 

incurred … shall if the 

court holds that such act 

was done bona fide be paid 

out of the funds of the 

authority unless such funds 

are recovered by him in suit 

or otherwise.  

crisis, there is a need for a clear and strong 

accountability framework and this section rids the bill 

of that. As an authority in whose power, authority to 

manage public debt in the country is vested, and in 

considering the past occurrences in the misuse of public 

funds, it would be imprudent at best and a failure to the 

citizens if accountability was stripped off the members, 

staff, or officers of the authority. We therefore in the 

strongest terms, call for a review of this section and 

propose that it be deleted.  

Clause 30 

(3) 

The national government 

may borrow money only 

for the budget as approved 

by Parliament and the 

Include the sentence below to be part of 

clause 30(3): 

 

Budgets in each level of government must 

contain—  

This will ensure National government and county 

government budgets and budgetary processes promote 

transparency, accountability and the effective financial 

management of the economy, debt, and the public 

sector.2 

 
2 Reference https://www.justice.gov.za/legislation/constitution/saconstitution-web-eng.pdf  

https://www.justice.gov.za/legislation/constitution/saconstitution-web-eng.pdf


allocations for loans 

approved by Parliament. 

(a) estimates of revenue and expenditure, 

differentiating between capital and current 

expenditure;  

(b) proposals for financing any anticipated 

deficit for the period to which they apply; 

and (c) an indication of intentions 

regarding borrowing and other forms of 

public liability that will increase public debt 

during the ensuing year. 1 

Clause 

30(7) 

The Cabinet secretary shall 

ensure that the proceeds of 

any loan raised under this 

Act are –  

(a) Paid into the 

consolidated fund  

(b)  

(c)   

(d) …  

 

Add Clause 30(e) to read:  

 

The Cabinet secretary shall ensure that the 

proceeds of any loan raised under this Act are 

– 

(e) Clearly and accurately listed and the 

use of the same clearly and 

accurately recorded and included in 

the bi-annual report on government 

The issue of proceeds of public debt is one that is at the 

centre of the discussions surrounding public debt 

management in Kenya.  

The projected proceeds to development infrastructure 

and general budgetary expenditure have only been on 

paper as there has been a lack of sufficient disclosure 

of where the proceeds were used. An example of trends 

in Kenya’s experiences with issuance and proceeds of 

Eurobonds proves that the final payments and uses of 

the same were never verified.3  

 
1 Reference https://www.justice.gov.za/legislation/constitution/saconstitution-web-eng.pdf 
3 Institute of Economic Affairs, Eurobonds Facts and Figures – Kenya’s Experience from 2014 -2019. 



 

 

 

 

public debt activities as under clause 

52 (1) and (2) of this Act.  

In line with the objects and reasons for this bill to 

safeguard and protect the current and future 

generations, it is of utmost importance that there is clear 

and accurate earmarking of all proceeds and their 

intended use. This would also be in line with the 

Special Audit Report (2019) on the Proceeds and 

Utilization of Kenya Eurobond issuance 2014 by the 

Auditor General which recommended that subsequent 

issuance of international sovereign bonds should be 

earmarked and be identifiable to specific projects.4   

 
  
 

Clause 

52(2) 

 

The annual report shall 

include-  

(a) Information on the 

public debt 

management and its 

rationale and how 

the strategy has 

Add Clause 52(2)(f) to read:  

 

 

(f) A list of all the proceeds of the loans 

raised and the intended and or 

actual use of the said proceeds.  

 

Clause (f) - As above, on Clause 30 on the issue of 

proceeds of loans held by the government.  

 

Clause (g)-  

In line with the principle of transparency in fiscal 

reporting in matters public debt, there needs to be 

adequate information concerning all the considerations 

 
4http://www.parliament.go.ke/sites/default/files/2021-03/Special%20Audit%20Report%20on%20the%20Proceeds%20and%20Utilization%20of%20Euroboand%202019.pdf  

http://www.parliament.go.ke/sites/default/files/2021-03/Special%20Audit%20Report%20on%20the%20Proceeds%20and%20Utilization%20of%20Euroboand%202019.pdf


been implemented 

over the course of 

six months 

(b)  

(c)  

(d)  

(e) …  

 

(g) Details on the costs, interests, 

economic outlook situation and risk 

factors including macro-fiscal, 

political and security risks on all the 

loans held or intended to be 

acquired by the national 

government.  

made in the decisions to acquire debt by the country. 

The lack of adequate transparency is one of the major 

issues that plague the country’s journey towards 

prudent debt management. We wish to reiterate that to 

achieve the objects and purpose of the bill; that is to 

protect future and current generations, there needs to be 

the highest level of transparency.  

Information such as the impact and considerations of 

the country’s monetary policy, economic outlook, 

fiscal framework, structure of the loan or bond 

including currency, maturity, interest rate and 

redemption details as well as risks that may ultimately 

affect the country’s debt servicing need to be outlined 

in the most accurate and transparent manner and 

subjected to public participation.  

This would be in line with the principle of transparency 

and the principles of public finance under Article 201, 

Article 231 of the Constitution of Kenya 2010 on 

transparency and provision of timely and accurate 

information, as well as the provisions of openness, 



transparency as under the Public Finance Management 

Act under Articles 25, 26 and 31 to mention a few.  

 

 

 


