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Introduction 

1) Ten years since the promulgation of the Constitution is sufficient time to lead to the 

conclusion that time is ripe for consideration of some amendments to the constitution. 

2) We have had enough time to identify challenges, gaps and contradictions that may need to 

be addressed through constitutional amendments. We have identified what is working and 

what is not working that may need to be fixed through amendments.  

3) However, there are many other challenges, gaps and contradictions that do not require 

constitutional amendments and can be addressed through policies, administrative action 

and enactment of legislation as well as amendment of existing legislation. Indeed, some of 

these challenges have arisen because of our failure to formulate the necessary policies, 

undertake the necessary administrative action, and enact the necessary new legislations and 

amendments to existing legislations.  

4) BBI appears to be presenting opportunities for undertaking amendments of the constitution 

and undertaking of other steps to improve our constitutional dispensation.  

5) The BBI process presents opportunities for strengthening devolution but also poses the risk 

that it can be used to undermine devolution.  

6) Players in the devolution sector must thus take advantage of the opportunity presented to 

improve and strengthen devolution while guarding against the risk of those opposed to 

devolution using BBI to undermine devolution.  

Process issues 

1) The BBI Report has made recommendations in respect of a number of issues as follows— 

a. Amendments to the Constitution 

b. Consequential new legislations 

c. Consequential amendments to existing legislations 

d. Public policy measures that may implement some of the recommendations 

e. Administrative measures 

2) In terms of process these issues raise a number of very difficult questions that must be 

addressed— 
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a. What is supposed to go to the referendum? The proposed amendments to the 

constitution only or all these other issues such as the proposed new legislation, 

amendments to legislation, policy measures and administrative measures? 

b. Should we separate the Constitutional amendments from the rest? 

c. Should the process be structured in a manner that first focuses on the constitution 

Amendments and then deal with the rest later?  

d. When the citizens vote in the referendum, will they assume that they have also 

made a judgment on these other things?  

• A failure to separate the two may be declared unconstitutional on grounds that 

we are subjecting policy making and enactment of ordinary legislation to a 

referendum, contrary to the provisions of the constitution.  

• In any case, the proposed Constitution Amendment Bill makes provision for 

consequential legislation. At section 67(1), the Amendment Bill recognizes that 

it is the role of Parliament to enact consequential legislation by providing that 

“Parliament shall enact any legislation required by this Act to be enacted 

to govern a particular matter within the period recommended in the First 

Schedule”. The first Schedule then identifies the legislations required and the 

timelines within which Parliament should enact them. Section 67(2) on the 

other hand, confers the responsibility to prepare these legislations upon the the 

Attorney General and the Kenya Law Reform Commission. 

• While it may be argued that it was necessary to draft these proposed legislations 

to enable the public to understand the eventual implications of the constitutional 

amendments, the draft Bills of proposed new legislation and amendments to 

existing legislation should at best be regarded as initial drafts that will be 

subjected to more intense discussion and input at a later stage. 

• Some of the legislation contain things that some Kenyans feel should form part 

of the amendments to the constitution. For example, the proposed amendments 

to the Health Act to establish a Health Commission. Health workers are arguing 

that the commission should be established by the constitution and not statute.  

• A major problem with the approach taken is that the debate on the constitutional 

amendments may get clouded by what is proposed in the new legislations, 

amendments to existing legislation and recommendations on policies and 

administrative issues.  

 

Contents issues 

1) BBI should be examined from the content perspective to identify— 

a. the proposed constitution amendments that strengthen devolution; 

b. the proposed constitution amendments the undermine devolution; 
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c. the proposed new legislations and amendments to legislation that strengthen 

devolution; 

d. the proposed new legislations and amendments to legislation that undermine 

devolution; 

2) We must also identify— 

a. the missing Constitution amendments that would have been added to strengthen 

devolution and propose them; and  

b. the missing legislative provisions either in new legislation or amendments to 

legislation that would strengthen devolution and propose them. 

3) Moreover, even if we do not seek to amend the constitution, time is ripe for the country to 

review all the legislations that were enacted to implement the new constitution to see what 

and what is not working and propose comprehensive amendments to them. Such review 

may also aim to identifying contradictions and proposing amendments that harmonise such 

legislation. The proposed new legislation and amendments to existing legislation fall short 

of adequately addressing this problem.   

 

Content issues on financial matters  

The Constitution of Kenya Amendment Bill has proposed amendments to a number of provisions 

of the constitution dealing with financial matters. 

1) Most recent Audited Accounts. Section 43 of the Bill seeks to amend Article 202 of the 

Constitution by introducing Sub-Article (3) which allows the process of revenue sharing 

to rely on the most recent audited accounts of revenue submitted by the Auditor 

General where the National Assembly has not yet approved such audited accounts. 

This is a good proposal for devolution since experience shows that the National assembly 

has in the past been very slow in approving audited accounts presented by the Auditor 

General thereby forcing the process of Division of Revenue to rely on very old approved 

audited accounts even when there is clear evidence of the most recent accounts prepared 

by the Auditor General.  

2) Criteria for revenue sharing. Section 44 of the Bill seeks to amend the Article 203(a) by 

expanding the criteria to be considered in revenue sharing. It adds the following criteria— 

“(l) the need to eradicate corrupt practices and wastage of public resources; 

This is a good criteria given the problem of corruption in the country at both 

national and county levels of government. Used objectively, more money should 

be given to the level of government that displays good fiscal discipline in the use 

of money than that level that is lacking in fiscal discipline. However, the criteria 

may be a bit worrisome when it comes to its actual application. While corruption is 

a problem at both levels of government, the criteria is likely to be used to deny 

counties revenue on grounds that they are corrupt, while giving more money to 
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national government. In the past impressions have been created that seem to suggest 

that only county governments are corrupt.   

 

(m) the need to ensure the attainment of the economic and social rights 

guaranteed under Article 43;  

This is a useful criteria, especially when it is recognized that most of the Article 43 

rights fall within the functional areas of county governments. Previously, division 

of revenue has tended to ignore the fact that the intersection between the Bill of 

rights and the assignment of functions imposes obligations on the level of 

government that has functions in respect of delivery of some of these rights. For 

instance, most of the Article 43 rights fall within the functional areas of county 

governments which should result in their being allocated more money to deliver 

these rights.   

 

(n) the need to ensure that the average amount of money allocated per person to a 

county with the highest allocation does not exceed three times the average amount 

per person allocated to a county with the lowest allocation”. 

3) The minimum share of the county governments. Section 44 of the Bill also seeks to 

amend Article 203(2) to increase the minimum share of the county governments from 15% 

to 35%. It goes without saying that this is a plus for devolution.  

4) The Ward Development Fund. Section 45 of the Bill introduces a new Article 207A 

which establishes a ward Development Fund. While this is a good idea as it ensures that 

Governors are forced to develop all the wards in the county whether they voted for him or 

not, the problem with this is that the BBI has failed to emphatically state that CDF has been 

abolished. The big problem with this fund is that as in the case of CDF, the MCAs will 

want to control it. Yet the courts have already ruled that this interferes with separation of 

powers. One hopes that the legislation that Parliament is required to enact to govern the 

management of the fund will exclude the MCAs from the management of the fund. 

5) Composition of the CRA. Section 46 seeks to amend Article 215 by reducing the number 

of members nominated by parties represented in the Senate and allowing the county 

governors to nominate two members of the CRA. While this is a good proposal, more 

amendments touching on the powers of the CRA should have been proposed. For instance, 

there should have been an amendment making the recommendations of the CRA binding 

on all other players with a rider that any institution seeking to alter the recommendations 

of the CRA should bear the responsibility and obligation of justifying the need for such 

alteration. The CRA was provided by the framers of the constitution as an objective body 

because we wanted to take revenue sharing from the arena of political patronage into the 

arena of objectivity.   

6) Annual Division of Revenue. Section 47 of the Bill seeks to delete Article 218 and replace 

it with a more detailed Article that streamlines the process of division of revenue by 
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parliament, including the timelines within which the two houses of parliament must 

complete the process. This is a positive step because it— 

a. settles the issue of whether or not the Senate has a role in the Division of Revenue; 

and 

b. addresses the issue of delays in the enactment of the Division of Revenue Bill. 

7) County Allocation of Revenue. Section 48 of the Bill introduces a new Article 218A that 

makes very detailed and good provision on the process of enacting the County Allocation 

of Revenue Act by the two houses of parliament, including the timelines within which the 

process should be completed.  

8) Role of budgets in implementation of fundamental rights and freedoms. Section 49 of 

the Bill seeks to amend Article 220 of the constitution by requiring the national and county 

governments to include in the budgets  “(d) an explanation of previous, current and 

proposed budgetary measures taken to give effect to Article 21(2)”. This is a good 

provision since it obligates the two levels of government to budget for implementation of 

fundamental rights.  

9) Limitation of the power of the national government when preparing its Budget 

estimates and annual appropriation Bill. Section 50 of the Bill introduces in Article 

221(2) a new requirement for the national government that requires the national 

government to base its estimates of revenue and expenditure on the Division of Revenue 

Act passed by Parliament.. This is good since it may serve to limit the power of national 

government and put it on the same footing with the county governments.  

10) Limitation of the expenditure power of the national government through 

supplementary appropriation. Section 51 of the Bill seeks to amend Article 223(1) by 

restricting the national government when it spends through supplementary appropriation. 

The deleted provisions gave national government wide discretion which has been abused. 

The new provisions restrict the national government by requiring that—  

“(a) that amount is part of the national government’s equitable share of 

revenue as determined by the Division of Revenue Act of that financial year; 

and  

(b) either that— 

(i) an emergency that was not reasonably foreseen has arisen for 

expenditure for a purpose for which no amount had been appropriated; 

or  

(ii) money has been withdrawn from the Contingencies Fund.” 

11) County appropriation Bills. Section 52 of the Bill proposes to amend Article 224 in a 

manner that frees county appropriations bills from the Division of Revenue Bill passed by 

Parliament. This is good for two reasons— 

a. Sometimes delays in the passage of the Division of Revenue Bill makes it difficult 

for counties to proceed with their Appropriation process; and 

b. County appropriation Bills must include own revenue raised locally.  
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12) Empowerment of the Cabinet Minister to stop transfer of funds. Section 53 of the Bill 

seeks to amend Article 225 to empower the Minister to stop transfer of funds. This is a 

threat to devolution. While the current provision envisages that legislation may authorize 

the minister to stop transfer of funds, the proposed amendment makes it clear that the 

Minister shall stop transfer of funds. Counties are already suffering from stoppage of 

transfer of funds disguised as delay in the release of funds. We should be proposing 

amendments to protect county governments from such delays instead of making it easy for 

the minister to stop transfer.  

13) Proposed amendments to the Public Finance Management Act. Section 6 of the Public 

Finance (Amendment) Bill seeks to amend the Public Finance Management Act by 

introducing a new section 24A that seeks to establish a County Assemblies Fund in the 

following manner:  

24A. (1) There is established a fund to be known as the County Assemblies Fund.  

(2) There shall be paid into the Fund the monies appropriated for county 

assemblies.  

(3) Once appropriated, monies budgeted for use by county assemblies shall be 

paid directly from the Fund and into the accounts of the respective county 

assemblies.  

(4) The Cabinet Secretary shall make regulations for the better carrying into effect 

the provisions of this section. 

(5) Notwithstanding the generality of subsection (2), the regulations may provide 

for—  

(a) procedures and systems for proper and effective management of the 

monies and property of the Fund; and  

(b) the manner of superintending the expenditure of the monies of the Fund 

to ensure that the monies are applied for the intended purpose and properly 

accounted for. 

• There are a number of problems with this statutory provisions— 

o The provisions seem not to recognize Article 207 which establishes 

the Revenue Funds for County governments into which shall be 

paid all money raised or received on behalf of a county government. 

o Why should the legislation propose a single Fund for all County 

Assemblies instead of establishing A county assembly fund for every 

county? 

14) The conceptualization and role of the national treasury. More important and urgent 

amendments to the Public Finance Management Act should have addressed the manner in 

which we conceptual the National Treasury and its role in the context of the devolved 

system of government. While Article 225(1) empowered Parliament to enact legislation 

providing for the establishment, functions and responsibilities of the national treasury; it 

has previously been argued that in the context of devolution, the national treasury should 
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have been conceptualized as an independent state organ that impartially serves both levels 

of government and not as a part of the national government that is perceived as being partial 

in favour of national government against the county governments. Despite this logic, 

sections 11 to 15 of the Public Finance Management Act established the national treasury 

as an entity of the national government. BBI should therefore be an opportunity to correct 

this malady.  

15) The Management of public debt. It is obvious to any keen observer of the Kenyan 

economy that the issue of the public debt and its management is a fundamental problem 

that needs to be addressed. Unfortunately, the Constitution of Kenya Amendment Bill does 

not propose any amendments aimed at addressing the problem of the management of public 

debt. On the other hand the amendments proposed to the Public Finance Management Act 

regarding this issue are utterly inadequate (see section 2 of the Public Finance Laws 

(Amendment) Bill. It would seem that BBI is unwilling to confront this problem head-on 

and come with proposals that can address the problem. Alternatively, BBI seems not ready 

to open this subject for discussion by the citizens. We cannot talk about shared prosperity 

and yet shy away from addressing the problem of public debt.  

 

Content issues on functional assignment 

1) For the past ten years there has been consensus among the Kenyans that one of the 

problematic areas of the Kenyan devolution as provided for in the constitution if the 

assignment of functions to the levels of government. While the Constitution recognizes 

that the two levels of government are assigned both exclusive and concurrent functions, 

the constitution does not specify which functions are exclusive and which concurrent. 

Instead of providing three lists of functions indicating the exclusive functions of national 

government; exclusive functions of the county governments; and the concurrent functions 

of the national and county levels of government, the Fourth Schedule of the Constitution 

only sets out two lists of functions—one list comprising functions of the national 

government and another list comprising the functions of the county governments. 

Previously, it has been suggested that after intense intergovernmental engagement to 

unbundle the functions, the problem could be addressed through enactment of a Functions 

and powers Act even without amendments to the Constitution. It is therefore strange the 

BBI has not addressed this problem through its Constitution Amendment Bill nor the 

proposed legislations. It is submitted that BBI should provide an opportunity to clarify this 

issue of functional assignment.  

2) The past ten years have also provided an opportunity to see that some functions assigned 

to national government could best be done at the county level. A good example is 

infrastructure such as class rooms, laboratories, libraries, teachers’ houses, and toilets; in 

both secondary and primary schools could easily be made county functions while leaving 

issues of teachers’ salary, examinations etc to national government. 
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3) The only amendment touching of functions is section 66 of the Constitution Amendment 

Bill which seeks to amend the Fourth Schedule of the Constitution to transfer certain 

functions of the Nairobi county to the national government. This is a threat to devolution. 

It looks like it is a step towards seeking the total abolition of Nairobi as a county 

government. While it may be true that the Nairobi county government may have not 

performed well, the issue of whether we should abolish it and transfer its functions to the 

national government requires very intense research and discussion. It could be testing 

waters as a beginning towards abolition of devolution altogether.  

4) Management of human resources in the health sector. Health workers and other players 

in the health sector asked for a constitutional Health Commission. BBI has responded by 

providing for a statutory Health Commission. The Health (Amendment) Bill seeks to 

establish the National Health Services Commission. A Number of issues need to be 

clarified about this commission. 

a. There is no good reason why this commission should not be put in the constitution 

given the important role health plays in a nation and the lessons we have learned 

from the Covid pandemic. Costs of running the commission cannot be an issue 

since even a statutory commission will still need to be financed.  

b. This commission should be partly conceptualized as an intergovernmental body 

established as a joint authority in terms of Article 189(2) to which both national 

and county government would be delegating their human resources management 

functions. It needs to be reasoned that although Article 235 gives administrative 

autonomy to county governments, the two levels of government can delegate some 

of their functions to entities established by them individually or jointly. Article 

189(2) recognizes that national and county governments can establish joint entities 

called joint authorities to which they can delegate some of their functions. Given 

the importance of health, a constitutional amendment can provide that 

notwithstanding Article 235, there is established a National Health Services 

Commission as a joint entity of the national and county governments to manage 

human resources on behalf of the two levels of government.  

c. From this perspective, the representation of both levels of government in that 

commission ought to be reconsidered. The representation of county governments 

may need to be increased. This does not detract from the fact that the commission 

should also represent other interest such as the health workers, the professional and 

regulatory bodies and the religious organisations and NGOs which also render 

health services.  

Content issues on the electoral system and gender balance provisions 

The BBI has proposed a number of changes to the electoral system and gender balance provisions 

through both amendments to the Constitution and amendments to legislation. 
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1) Method of electing the gender balance seats to the county assembly has changed from 

nomination by political parties to election through a party list. Section 39 of the 

Constitution Amendment Bill seeks to amend Article 177(2) of the Constitution by deleting 

the words “be nominated by political parties in proportion to the seats received” and 

substituting therefor the words “be elected through the party list by political parties 

in proportion to the votes received”. This is a good proposal.  

2) Limitation of the gender balance rule to two general elections. Section 39 also seeks to 

amend Article 177(3) to limit the gender balance seats to the next two general elections 

from the commencement date of the Amendment. This raises very serious questions since 

the concept of gender balance is not aimed at protecting women alone but even men if the 

balance in the county assemblies were to change.  

3) Recall of County Assembly Members. Section 39 also introduces a new sub-Article 

177(5) which makes provision for recall of County Assemble members. This is a good 

move.  

4) Power of the Governor to re-assign members of the executive Committee. Section 40 

of the Constitution Amendment Bill seeks to amend Article 179 to empower the Governor 

to re-assign members of the county executive committee. This is a good provision.  

5) A person of the opposite gender to be running mate of the Governor candidate. 

Section 41 of the amendment Bill seeks to amend Article 180 of the Constitution to 

introduce a new clause (5A) which requires a candidate for Governor to consider 

nominating a person of the opposite gender for the position of deputy Governor.  

6) Gender balance in the Senate. Section 12 of the Constitution Amendment Bill seeks to 

amend Article 98 by changing the composition of the Senate from 67 members to 94 

elected from the 47 counties acting as multi-member constituencies with each electing one 

man and one woman. While this is a good and radical proposal that achieves gender balance 

on a 50 per cent basis rather than 1/3, this should have been accompanied by a similar 

proposal for the membership of the National Assembly.  

7) Instead, Section 11 of the amendment Bill seeks to amend Article 97 by increasing the 

members of the national assembly to “(a) three hundred and sixty members, each 

elected by the registered voters from two hundred and ninety constituencies 

constituting single and multiple member constituencies.” There are a number of 

problems with these amendments. 

a. The amendment increase Kenya’s Parliament to 454 at a time when we should have 

been seeking to reduce the number of representative. It is important to note that 

Italy recently passed a referendum to reduce Parliament by a third. It is proposed 

that we should be bold enough to reduce the constituencies for election to the 

national assembly to either 100 or 150. The constituencies should be multi-member 

with each electing one man and one woman. In this manner, if we work with 100 

constituencies we shall have a total parliament of 294 members. Alternatively, if 

we work with 150 constituencies we shall have a total parliament of 394 members.  
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b. The amendments to Article 97 do not achieve the one third gender rule in the 

national assembly. In any case there will be no reason why we should go for 50/50 

representation in the Senate and note go for the same in the national assembly.  

c. The method of deciding which of the 290 constituencies shall be multi-member and 

which single member is also note clear and will be controversial.  

8) The role of the Senate in the devolved system. The experience of the past ten years has 

led to a consensus that the role of the Senate in protecting devolution is weak. One would 

therefore have expected that some Constitutional amendments would have sought to 

strengthen the Senate and streamline its role as a house through which county governments 

share in decision-making at the national level. The role of the Senate as a representative of 

counties and county governments ought to have been clarified. We need to be bold and 

determine whether we want a second chamber of Parliament through which counties share 

in decision-making at the national level or not. We may propose amendments that introduce 

indirect election of Senators by county governments as is the case in Germany and South 

Africa or amendments that link Senators to county governments requiring them to consult 

and sometimes take instructions from county governments.  

 

Intergovernmental relations 

1) Although the Constitution Amendment Bill does not propose any amendments touching on 

intergovernmental relations, the proposed amendments to the Intergovernmental Relations 

Act are inadequate. There is evidence that various bodies such as the Intergovernmental 

Relations Technical Committee, the Ministry of Devolution and the Council of Governors 

have worked on very comprehensive amendments to the Intergovernmental Relations Act 

which address a number of problems in the Act. These include— 

a. The need to strengthen the role of the IGRTC; 

b. The need to streamline the roles and relation between the IGRTC and the Council of 

Governors; 

c. The need to make the IGRTC more independent by relooking at its membership and 

especially whether the Ministry should be represented in it without similar 

representation being given to county governments. 

2) There is therefore need to use BBI as an opportunity relook at the Act and make the 

necessary comprehensive amendments.  

The economy, shared prosperity and the problem of unemployment 

BBI has correctly identified the issue of the economy and shared prosperity as being important. 

Section 3 of the Constitution Amendment Bill seeks to introduce Article 11A which provides for 

economy and shared prosperity.  

1) It is argued that this is an extremely important issue that must be thought through well and 

implemented.  
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2) It must be linked to unemployment as the greatest challenge the country faces. The crisis 

of missing jobs must be identified as a major problem.  

3) This crisis must be linked to a structural economic problem which we must address. This 

problem lies in our have killed the production industry and over consuming foreign 

produced goods. We must rethink our economy, investment and encourage local 

production in order to create the missing jobs.  

4) The BBI proposal to establish a National Economic and Social Council should be seen as 

an opportunity to come up with a body that must come up with a Mashal Plan to address 

our problem of missing jobs. We must run our economy and investments in a manner that 

creates employment for our children. We must see our consumption as an asset that can be 

used to create employment. This can be achieved by focusing on local production of most 

of our consumables instead of our over consuming foreign produced goods.  

5) We need to carefully examine the composition and functions of THE NATIONAL 

ECONOMIC AND SOCIAL COUNCIL BILL, 2020 with a view to strengthening it to 

address this problem. Section 4 of the Bill provides for the establishment of the National 

Economic and Social Council that shall comprise of— 

 (a) the Prime Minister who shall be the Chairperson;  

(b) the Cabinet Minister responsible for matters relating to planning; 

(c) the Cabinet Minister responsible for matters relating to internal security;  

(d) other Cabinet Ministers as the President may appoint;  

(e) the Governor of the Central Bank of Kenya;  

(f) the Attorney General;  

(g) one representative of the county governors; and  

(h) such other persons as may be appointed by the President having regard to their 

knowledge and experience in the relevant areas and roles pertaining to economic, 

social, environmental and planning. 

6) Section 5 sets out the functions of the Council thus:  

5. (1) The Council shall advise the President and the Summit on the national 

development policy and strategy.  

(2) The Council shall, where a new President is sworn in and within six months, 

review the manifesto of the President’s party in order to—  

(a) determine its alignment to the national development policy; and  

(b) facilitate the inclusion of the manifesto into the short and medium-term 

plans for the time being in place.  
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(3) The Council shall—  

(a) spearhead the identification of Kenya’s socio-economic development 

priorities;  

(b) study and make strategic analyses of macro-economic and structural 

reform options; 

(c) be responsible for the coordination and development of the national 

development policy which shall—  

(i) cover a period of not less than twenty years forward from the 

financial year in which it is adopted by Parliament; and 

(ii) be updated and revised at least once every five years.;  

(d) in consultation with the President, prepare five-year development plans 

based on the national development policy;  

(e) develop and recommend to the Cabinet co-ordinated policies that will 

promote social equity, economic growth, create employment and reduce 

poverty and inequality;  

(f) formulate and review short-term and medium-term national development 

plans in consultation with county governments; and  

(g) evaluate the effectiveness of Government socio-economic policies, 

programs and activities. 

(4) In undertaking its functions under this Act, the Council may—  

(a) propose strategies to ensure the even development of counties for the 

effective utilization of available resources;  

(b) propose strategies for the effective utilization of the private sector and 

civil society capacities through collaboration, engagement and networking; 

and  

(c) formulate and propose strategies to ensure that the comprehensive 

development plans and strategies including consequential policies and 

programmes are effectively carried out. 


