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Tuesday, September 22, 2015 

Memorandum on the progress report on implementation of section 17 of the sixth 

schedule of the constitution on restructuring and transformation of provincial 

administration 

For further information, please contact us at 

P.O. Box 48353 -00100 Nairobi 

Tel: +254 20 4443676 

info@tisa.or.ke 

www.tisa.or.ke 

 

ABOUT TISA 

The Institute for Social Accountability (TISA) is a civil society organization committed 

towards the achievement of sound policy and good governance in local development, to 

uplift livelihoods of, especially, the poor and marginalized in Kenya. TISA has been 

operational since March 2008, and is a locally registered Trust that has engaged with 

various relevant state and non-state actors in the quest to promote effective local 

governance in Kenya. 

General Comments 

The National Government Administrative Officers – NGAO have the potential to play a 

vital role in the coordination of national government functions at the county level. 

However, we make the following observations:  

1. It is important that the policy paper dubbed “Restructuring and Transformation of 

Provincial Administration” be made available for public scrutiny and participation. 

The national government is required to be transparent in its affairs by through 

provision of information which will enable citizens make informed decisions 

during the policy implementation process such as this is. It is our expectation that 

this paper will address the following: 

http://www.tisa.or.ke/
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a. Experiences so far 

The National Government Coordination Act 2013 has been operational for two 

years now. It is our expectation that the policy makes a review of the effectiveness 

of the structure, emerging gaps and how the proposed regulations respond to 

these. 

b. Coordination between national government sector institutions 

It is our expectation that the policy addresses the intra governmental coordination 

within the national government; specifically the manner in bodies such as the 

county education committees, county policing authorities and security committees 

– which are established under respective statutes – are complemented by organs of 

the National Government Coordination Act 2013 to ensure there is no   

duplication, overlap or undermining of mandates. In this regard we expect 

specificity regarding which functions the NGCA and regulations is addressing. 

c. Principle of subsidiarity 

Articles 174 and 187 allow for transfer of functions in recognition of the principle 

of subsidiarity. The policy should speak to the extent to which government has 

exhausted channels for subsidiarity.  

d. Cost  

We expect the policy to give a financial justification of the proposed framework 

and demonstrate how it is in line with Article 201.   

 

2. Failure to respect Articles 6(2) and Schedule Four: Planning and monitoring  

The bill appears to imply NG will have its own separate planning framework for 

national functions implying counties will have their own. This may be construed as 

unconstitutional and is also very bad governance. Firstly, the regulations attempt to 

assign the function of planning and monitoring to a non specialized unit. This is 

unacceptable. Secondly, the bill fails to address the inter-governmental approach to 

planting and monitoring which will provide a basis for subsequent coordination at 

implementing stage. Finally, in seeking to set up a parallel planning and monitoring 

structure the regulations will have unjustifiable cost burden and aggravate 

intergovernmental conflict.  
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3. Ambiguity 

The regulations as with the Act are extremely ambiguous on which functions they 

address. This also undermines accountability for governmental cannot be held 

answerable where mandates are obscure. It also undermines principles of finance for you 

cannot allowance money without clear functions. The regulations also fail to recognize 

the county government intergovernmental forums, and again, how they will ensure the 

proposed structures do not duplicate existing stutrues.  

4. Conflict and Peace- ADR 

The Act and regulations refer to the function of conflict and peace. This falls into the 

realm of alternative dispute and resolution which is provided under the chapter on 

judiciary. The act and regulations casually assign this function to county coordinators 

without reference to the linkages with the judiciary, the policy framework, intra- and 

inter-governmental management and needed specialization.   

Conclusion  

In summary in failing to provide the policy context, the proposed regulations are not 

supported by adequate information that would enable informed public input and can 

therefore be argued to contravene Article 232. 

While recognizing the needs for such regulations it is our view that the present draft 

poses several governance challenges as articulated above, key of which is duplication by 

National Government, inadequate Intergovernmental relations and the failure to address 

cost implications in relation to 201. 

We are deeply concerned with the propensity of National Government to establish 

structures without regard to the county governments.  National Government is fully 

aware that the establishment of parallel structures will pose a drain already stretched 

financial resources. We also note that National Government has not done enough to 

support the CG’s in establishing the needed intergovernmental bodies under the County 

Government Act. Instead of providing capacity NG is competing with CG and in thus 

doing is frustrating the process of devolution. Lastly, through the use of ambiguities the 

NG betrays the intention to accord itself discretionary powers contrary to the 

constitution which requires accountability. 

 

  

 


