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ABOUT TISA 

The Institute for Social Accountability (TISA) is a civil society organization committed 
towards the achievement of sound policy and good governance in local development, to 
uplift livelihoods of, especially, the poor and marginalized in Kenya. TISA has been 
operational since March 2008, and is a locally registered Trust that has engaged with 
various relevant state and non-state actors in the quest to promote effective local 
governance in Kenya. 

General observations 

The bill seeks to amend the Kenya Defence Forces Act.  It provides a unique opportunity 
to instill much needed defence reforms. Instead, it systematically reduces accountability 
measures by Parliament over the Defence forces, undermines the role of parliament in 
deployment of military and overstretches the role of KDF in internal security matters 
among other points of contention.  

However, the definition of torture and the criminalization of acts of torture and 
inhumane treatment in the bill are a step in the right direction.   

Recommendations 

1. Clause 3 and Clause 13 of the amendment bill 
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These clauses affect the procedure for deployment of the Kenya Defence Forces to 
situations of internal unrest. The proposed amendments reduce the role of parliament in 
oversight of the financial affairs of the military. Further, the amendments go against the 
spirit of article 238 (2) of the constitution that provides that national security be subject 
to the authority of the constitution and parliament. TISA strongly recommends that part 
of the details given to the national assembly in instances of deployment in situations of 
internal unrest be maintained to include the number of persons involved in cases where 
KDF is deployed as well as the expenditure to be incurred.   

2. Duties of the Cabinet secretary 

The proposed amendments over the duties of the cabinet secretary in clause 4 are further 
not necessary and can be construed to limit the powers of the President in providing 
instructions to the Cabinet Secretary over the defence forces and further exclude 
parliament from providing instructions to the CS over the ministry. This again is 
unconstitutional.  The President is the Commander in Chief of the defence forces and is 
able to provide instructions to the CS over the defence forces. KDF also works under the 
authority of Parliament according to article 238. This clause is unconstitutional. 

3. Delegation of powers and assignment of duties by the Cabinet Secretary 

It is unfortunate that clause 11 amends the principal act to introduce an ambiguity in 
respect to the exact person to whom the Cabinet Secretary can assign duties or powers. 
The principal act is very clear and this amendment is not only unnecessary but it is also 
reckless to fail to specify to whom the CS can assign powers and duties as it creates a 
procedural lacuna that can be negatively exploited. This clause is unconstitutional. 

4. Recruitment and appointment of members of the defence forces 

Clause 12 proposes to undermine the constitution article 238 (b) and (c) that provide for 
recruitment of KDF shall reflect the diversity of Kenya. This clause is unconstitutional.  

5. Deployment of KDF in joint operations with the National Police Service 

Article 238 (2) provides that KDF functions under the authority of parliament while 239 
(5) sub-ordinates national security organs to civilian authority. Further article 241 (c) 
provides that the procedure for deployment of the defence forces to restore peace must 
be subject to the approval of parliament. Therefore, all the proposed amendments in 
clause 12 are unconstitutional and should be deleted. The Inspector General ought to be 
command the defence forces in instances where the force has been deployed to restore 
internal peace.  



6. National Security Council role in deployment in support of NPS 

The defence force is not an independent organ. Therefore, the removal of the role of the 
National Security Council through Clause 16 in matters of deployment of the force in 
joint operations of the National Police Service undermines the role of the National 
Security Council as provided in the establishing act and Article 240(3), (6) and (8) of the 
Constitution.  

 
7. Protection of members of the service 

The proposed amendment in clause 32 is unfair if not illegal. That, military personnel in 
service of the Country who sustain injuries through no fault of their own can be 
neglected by the state because treatment needed extends beyond the contract of service, 
is quite unfair and should be deleted.  

8. Role of the auxiliary reserve forces 

Clause 34 of the bill creates an auxiliary force. Whereas the Kenya Defence Force Act 
outlines the situations and duration of deployment of the reserve force, the bill fails to 
mention the duration for deployment of auxiliary forces. The distinction between the 
terms of service of the reserve forces and the auxiliary forces is a misnomer that has the 
potential of abuse against the interests of the citizens and should be carefully 
reconsidered. The auxiliary forces should form part of the pool of the volunteer reserve 
under section 261 of the primary act. This is because the Kenya Wildlife (Conservation 
and Management) CAP. 376 and the Kenya Forest Act CAP. 385 do not anticipate that 
members can be part of the military. As it is, the bill proposes an elaborate system of 
indefinite and forced conscription prohibited by international humanitarian law 
specifically the Geneva Convention IV adopted by Kenya through the Geneva 
Convention Act. The Geneva Convention Act further limits the extent through which the 
government can conduct voluntary recruitment. 

 

 


