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Memorandum on the Draft Construction Industry Policy 

General Remarks 
We laud the Construction Industry Policy Task force in its effort to develop the Construction 
Industry Policy that seeks to create a well-coordinated construction industry. The policy seeks to 
intervene on the challenges facing the industry including inadequate harmony in policies, laws and 
regulations and emerging issues such as devolution. One of the key policy objectives is to enhance 
coordination for better management of the industry through a harmonized regulatory and 
institutional framework. Further, the policy recognizes devolution of some construction services to 
the counties by the Constitution 2010. Upon review of the draft Policy, we wish to make our written 
submissions in response to the notice for public participation by the Construction Industry Policy 
Task force issued pursuant to the Constitution Article 10 (1)(c) and (2)(a), Article 35 (2) and (3) and 
Article 232 (1) (d). 
 
Intergovernmental Relations  
Intergovernmental relations refers to the process of interactions between different governments and 
between State organs from different governments while discharging their duties. The Constitution 
Article 6 recognises the principle of intergovernmental relations by stating the government at the 
national and county government are interdependent and shall conduct their mutual relations on the 
basis of consultation and cooperation.  

Considering that the main objective of the Construction Industry Policy is to create a well 
coordinated construction industry, the Policy should include intergovernmental relations among its 
guiding principles. The concept of cooperative government ensures a well-coordinated system of 
government to enhance effective service delivery at the local level that is well coordinated with 
national priorities, avoids duplication of roles and promotes harmonious co-existence.  

Respect for Functional and Institutional Integrity 
The Constitution Article 186 (2) envisages conferment of a power or function on more than one 
level of government. An analysis of the Constitution, relevant laws and policies applicable to the 
construction industry (including county laws and policies, legal notices transferring functions, and 
respective county government institutional documents)1 reveal that construction regulation is a 
shared function between the two levels of government. Specifically, professional regulation of the 
construction industry is the role of the national level of government through the National 
Construction Authority, while county governments regulate and supervise the actual planning and 

1 National Construction Act 2011, National Construction Regulations 2014, Transition to Devolved Government Act Section 8 of L.N. 16 of 
2012 and Section 10 of L.N. 132-183 of 2013, Urban Areas and Cities Act  Section 111 (1) and (2) 
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construction of buildings. It is our concern that the National Construction Authority is infringing 
county government functions, for instance, supervision and suspension of construction works.2 
 

The Constitution Article 189(1) (a) provides that either level of government shall perform its 
functions in a manner that respects the functional and institutional integrity of government at the 
other level. The question of specific responsibilities of each level of government in the construction 
industry can only be deciphered through the framework in the Fourth Schedule of the Constitution 
and enabling legislative and policy framework that reifies the constitutional provisions in the area.3   

Recommendations 
The legal and regulatory framework should be harmonised to reflect the functional and institutional 
integrity between the two levels of government in accordance with the Constitution and relevant 
laws and policies. 
 

There is need to strengthen the collaboration between the National Construction Authority and the 
county governments in the implementation of policies, law and regulations to avoid overlaps. In 
particular, the suspension of construction works should be the role of county governments on its 
own motion or upon advice by the National Construction Authority.4   
 

Further, the implementation matrix is incomplete, in particular, the section for key actors, timeframe 
and budget. The matrix must include key actors in the construction industry at the national and 
county level and their specific roles in achieving the strategic objectives. 
 
Conclusion 
The proposals made will  
 Enhance collaboration between the national and county government considering 

construction regulation is a shared function.  
 Promote functional interdependence between the two levels of government  
 Enhance capacity of county governments through collaboration and technical support to 

counties 
 The proposals concerns  improving intergovernmental relations and clarity of functions 

within the legal and institutional framework 

For further information, please contact us at: 
christine.akinyi@tisa.or.ke 

P.O. Box 48353 - 00100 Nairobi 
Tel: +254 20 4443676 

www.tisa.or.ke 

2 http://nca.go.ke/new/website-content/uploads/2018/03/SUSPENDED-SITES-NAIROBI-REGION-Sheet1.pdf 
3 The Fourth Schedule allocates the following roles (relevant or related to construction) in the national government: Consumer 
protection, National public works, Housing policy, General principles of land planning and coordination of planning by the counties, 
Disaster management, Capacity building and technical assistance to the counties. On the other hand, the county governments are 
responsible for County planning and development including Land survey and mapping, Boundaries and fencing; and Housing; County 
public works and services, disaster management. It is thus clear that both levels of government have been allocated functions that may 
generally include the regulation of construction works. Due to the general nature of the Fourth Schedule, the legal and policy frameworks 
that underpin the work of the respective mandates of the National Construction Authority and the County governments provide a basis of 
further understanding the constitutional mandates of the two entities respectively including 3 National Construction Act 2011, National 
Construction Regulations 2014, Transition to Devolved Government Act Section 8 of L.N. 16 of 2012 and Section 10 of L.N. 132-183 of 
2013, Urban Areas and Cities Act  Section 111 (1) and (2) 
4 There should be collaboration between the national and county government in the implementation of section 5(2) of the National 
Construction Authority Act to avoid overlap of functions. Further, National Construction Authority Regulation 28(9) enabling National 
Construction Authority to suspend construction works should be deleted  
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