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Dear Sir,
RE:
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Aboat The Institute for Social Accountability

The Institute for Social Accountability (LTSA) 1s a

achievement of sound policy and

and is a locally rcgistcrcd trust.

Review of the Division of Revenue Bill 2018

good governance in
nvelihoods of, especially, the poor and marginalizcd. TISA has been opcraﬁonal since

.....

MEMORANDUM ON DIVISION OF REVENUE BILL (NATIONAL
OF 2018)

civil society initative committed towards the

local development 1n Kenya, to uplift
March 2008,

The Constitution of Kenya lays out the principles to guidc the financing of counties, which are:

. The ptinciplc of {inancial autonomy (countics must have reliable sources of revenuc that will
support the realization of a stronger accountability relationship between county povernments

and their citizens.

ii.  Lquity on the basis of inter-country, intra county and intergenerational equity between
present and future generations.

. TFinances must follow functions.

. Iinances must be managed prudently and responsibly.

_ f_pr_ people centred development
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It is noteworthy that the Division of Revenue Bill 2018 1s in breach of the constitutional principles
of publc finance in several regards: -

National Interest

Ome of the erteria to be considered in the determunation of the division of revenue 1s the nattonal
interests. It s a matter of great concern that under the present erroncous defininion of natonal
mterests, natonal government is encroaching county government mandates and wirhholding funds
that would nghtly po o county governments,

National interest must be distinguished from the needs of national government as articulated in the
ruling party. mamfesto. Natonal interest rightly focuses on the broader concerns that affeer both
levels of government and ensures the proper functioning and r alization of the overall objectives of
devoluuon of power. For mnsunce, this would cntail a focus on scecuring nanonal pgoals and
objectives of its national mterests in relanon with other nanons, through use of force, threar of use
of force or influence through sccurity, diplomacy and sccunng internanonal trade nrerests. In this

repard, the Big Four agenda must be considered a pohnical agenda and not a narional mrerest.

I urthermore, those aspeets of the polineal agenda, which tall under the county mandare of
concurrent jurisdiction, must be well arteulated i the Budger Policy Starement (BPYS) and Division
of Revenue, s noted by the Senate Standing committee on Finance and Budget on the 2018 Budger
Policy Statement, ™ Ve yole of connty worcruments o the realization of the Bie [our plany should have becy
explicitly stated i the BPS 2018 as maost of the key inittatires wnder the plan are derolved”. " The Commission on
Revenue Mocation (CRA) also makes a similar observation that, “Uhe BPS did not defise the role of 1

oty sopersimreity i actalioine the Bio o oivei e concirrent voles of both the fevely of soreriment .
oy v W ) v 4 ; iy

Conditional grants

It 1x noteworthy that the Budger Policy Statement provides numerous condional grants to po
towards counny povernments. Best pracrice dictates that to be successtul condinonal grants musi
have clear policy objecnves, respeet the autonomy of recipient sub-nanonal government, ensue
adequate management capacity, (ransparency and predictabiling, ensure responsiveness (avord a one
size fits all), ensure accountabiliy and clear coordinanng mechanism.

Dangers of conditional grants: If not well managed, condiional grants can reduce the
diserenonary spending of county governments because they impact the sharable revenue and also
reduce the abilite of county governments to respond to local development priorides. Further, the
condinons around these grants can improperly disqualify counry governments henee reducng, the
actual share avatlable to county governments,

1o muigate this possibaliry there 1s need to place strngent transparency requirements i the Division
of Revenue Paper on all condinonal grantes to include ar least:

a)  Strategic goal and purposce of the grant

h) Outcome statements and outputs of the grant

¢) Prionty outcome(s) of government that the grant primarily contributes to
d) Condinons of the grant

¢) Crtena for allocation between counnes

f) Rationale for funding through a condinonal grant

) Past performance

h) The projected life of the grant



1) Previous vear Medium Term Lxpenditure Framework (MT1:17) allocations

1) The pavment schedule

k) Responsibilines of transferring nauonal department and receiving county departments
I} Linsure inclusion in county CIDPs (County Integrated Development Plan)

Public participation

Whereas the BPS 15 bound by statutory constraints and must be tabled before Parliament by 15"
February 2017, the BPS 1s to be informed by the Third Medium T'erm Plan (MTP 1), Indeed, the
BPS states, ‘the policies in this BPS are aligned to the medium term priornities and strategies outhned
m the Third Medium Term Plan (2018-2022) of the Kenya Vision 2030, although this 1s nor
possible as the MTP process 1s incomplete. Whereas, the MTP scctor groups were launched prior to
the clections penod, due to the prolonged clecuonceering period the process stalled. The MTPI
process has not been restarted and most importantly has not undergone public participaton and so
cannot inform the BPs!

It 15 also a matter of concern that the ume accorded for stakcholder input into the BPS 1s too shor
to allow mput by most msututons, Although TISA has been able to do so because of our spectalist
policy nature and ongomg contribution 1 the scector groups, other stakcholders are funcuonally
locked out of this cenucal process duce to the madequate and conflicting umelines given by the
Treasury mats public communication.

Debt

Comnussion on Revenue Allocation observes that Debt servicing adversely affects the equitable
share and that 1t may hinder county service dehivery. The senate observes that the Medium T'erm
Debt Strategy does not presenty include county governments” needs. The DoR further provides
that 1f the actual revenue raised nationally exceeds projected revenues, the excess revenue may be
used to reduce borrowing or pay debts. This broad sweeping statement may further prejudice county
share of revenue and should be removed. (DoR 5(2))

Audit Reports under Article 229 of the Constitution®

Sharable revenue 15 to be on the basts of the latest audit reports. These in turn are 1o be prepared an
least 6 months after the end of the financial year. This 1s presently not the case, which implies i real
tlerms county governments are recewving less than the consttunonally mandated amount of revenue,

Nrtcke 22
(b Westh s enonths adter the end ol cach Boaneal vear, de Audior-Gieneral shall wadit and repeort, morespeet ol that

el vear, one-
Gl the aecoumts of the matomal and county goveemments;

avcoums oball tunds and authoroes of the moomad and couny govenments,
acconmies of adl courts,

Coaccounts ot every commission and independent offiee catablished Dy this Constiration

et of the Natwomal Assembly, the Seaate and the county assembles:

= ol polivad partes funded from pubilic 1o

A [ £ 1% §
B the aecounts of iy other eanty tha legashion regqures the Auditor-Creneral to s
S T e Nuditor Gl Py adit and report onthe secoums of iy enity that s funded from pablic funds
0} A audit repon comtirm whether or not public money beas oo apphed Tawfully and moan offective was
Mt veparts shall be submitted to Pardument o the relevant county assemibh

(8) Wathin three mionths after receving an audst report, Parbamuent or the county assembly shall debate and comsider the repeart sd Lk appropirl
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Glaring Gaps and Inconsistencies

e The DoR does not make express provision for the pavment of Ksh11.8B provided for in the
BPS for the collective bargaining agreements (CBA) pavment to doctors, nurses and clinical
officers, which should be pard by way of a conditional grant to countes.

® The DoR does not provide adequate justification of why there 18 no increase in the
lquahization grant as proposed by CRA from 4.7 to 6.4B.

Sincerely,

|")_ .|J ]M“\h .

Wanjiru Gikonyo
National Coordinator



