
 

 
The Clerk, 
J.M Nyegenye, 
The Senate, 
P.O Box 41842 - 00100, Nairobi – Kenya, 
Parliament Buildings 
 
Tuesday 31st March 2015 
 
REF: MEMORANDUM TO THE SENATE COMMITTEE ON DELIGATED LEGISLATION ON 
THE PUBLIV FINANCE MANAGEMENT ACT REGULATIONS, 2015   
 

We, the undersigned, as citizen of Kenya and representatives of The Institute for Social 
Accountability (TISA) draw the attention of the House to the following proposed Public 
Finance Management regulations of the Public Finance Management Act (PFM) which is 
both undesirable and unconstitutional  

i. Proposed Regulations on The Public Finance Management (National 
Government) Regulations,2015 
 

a) Section 130 on the Management of Intergovernmental Transfers and County 
Funds 

130. (1) A national government accounting officer transferring a conditional or 
unconditional allocation to a county government in accordance with an Act of Parliament 
shall be responsible for— 

a) ensuring that transfers to a county government— 
i. are made in accordance with the frameworks governing the conditional and 

unconditional transfers to county governments; Which are these?  
ii. are deposited only into the County Revenue Fund of a County Government; 

and 
iii. are made in accordance with the relevant Act of Parliament unless the 

allocations are withheld or stopped in terms of Article 225 of the Constitution; 
b) Ensuring that the transfer of funds is done only after information required in terms 

of the laws and frameworks governing intergovernmental transfers has been 



secured and all relevant information has been provided to the National Treasury; 
Which Information is this?  

130 (2) Upon approval of the County Allocation of Revenue Bill by Parliament, the Cabinet 
Secretary shall communicate the frameworks under paragraph (1) (b), to county 
governments within fifteen days after the approval. Who develops these frameworks?  
 
Recommendation 
 
Intergovernmental transfers should not be a top-down or forced affair. There is ambiguity 
on the framework for Inter Governmental Relations which is alluded to but not elaborated. 
 
What is the role of the county in requesting, agreeing to or refusing a grant from 
national government? These must not be forced as this can interfere with the autonomy 
of the county governments.  
 
The framework should be agreeable to both levels and developed through consultations is 
the spirit of Article 6(2) Constitution of Kenya 2010 where ‘ the governments at the national 
and county levels are distinct and interdependent and shall conduct their mutual relations on 
the basis of consultation and cooperation’ and not a top-down affair as implied by the 
proposed provisions.   
 
 

b) Section 203 (2) on issuing further guidance on the establishment of public 
funds 

The regulations provide that ‘the Cabinet Secretary may from time to time issue further 
guidelines on the establishment of national public Funds’ meaning that  

a. Each cabinet secretary shall have discretion on what constitutes for a fund to be 
established. This principle goes against the objects and of the regulations that the 
regulations are ‘meant to set out a standardized financial management system for 
use in government services….’ (PFM regulations 4(c)) 

b. The Treasury recognizes that the minimum standards as set are not exhaustive. 

Recommendation: 

The Cabinet Secretary has failed to develop a comprehensive funds policy which would 
inform the guidelines as opposed to the causal treatment accorded here. That the PFM 
regulations should provide for a more comprehensive criteria for the establishment of 
public funds as provided for in Section 24(11) of the PFM Act that ‘The regulations shall 
provide for the establishment, management, operation or winding up of national public 
funds’. 



 
c) Section 204 on the management, operation or winding up of national public 

funds’ 
Section 24(11) of The Public Finance Management Act, 2012 provides that ‘The regulations 
shall provide for the establishment, management, operation or winding up of national 
public funds’. Section 204 of the PFM regulations in turn provides that the cabinet 
secretary shall provide for the management, operation and winding up procedure in the 
guidelines….’ Meaning that 

a. The regulations have again deferred this responsibility to the cabinet 
secretary through guidelines which is not in line with Section 11 of the PFM 
act. Meaning that as per the regulations, the republic of Kenya at this time 
has no framework for the effective management of public funds.  

b. Each cabinet secretary shall have discretion on what constitutes a fund to be 
established, managed, operationalised and winded up. This principle goes 
against the objects and of the regulations that the regulations are ‘meant to 
set out a standardized financial management system for use in government 
services….’ (PFM regulations 4(c) ) 

Recommendation: 

Whereas the PFM expressly provides for the development of guidelines to guide public 
funds (PFM section11) the regulations defer the responsibility to the discretion of the 
Cabinet Secretary. We oppose this provision given the wanton proliferation of funds with 
poor coordination, reporting and measurability.  

There is also no provision for the Commission for Revenue Allocation, in the establishment 
and winding down of funds. There are no express provisions for public participation in the 
funds framework.  

d) Regulations on Transparency and accountability  
Public Funds utilize public funds and should therefore measure up to the general principles 
of transparency and accountability in reporting as well as operation. However, a review of 
section 24 of the PFM act on establishment of parliamentary fund and other national 
government public funds does not provide for disclosure on the usage of money. This 
however has been provided for to county governments under section 116(11) that ‘the 
funds and usage of money through the funds shall be published and publicized’ meaning 
that 

a. There are financial management systems rules that apply to the county 
governments that do not apply to the National government.  The effect of the 
above cited provisions of the PFM act negate the spirit of the Constitution 
and offends the structure of devolution as set out in the Constitution 



 
Recommendation 
 
The PFM regulations should correct this violation of the Constitution and provide for that 
under section 203 that ‘the funds and usage of money through the funds shall be published 
and publicized’ 

 
e) Section 203 (1) (a) on establishment of public funds 

The regulations provide that establishment of public funds shall ‘be initiated through a 
proposal by the Cabinet secretary responsible for the  national government entity under 
which the functions of the Fund fall clearly setting out the justifications and submit it to the 
Cabinet Secretary’ meaning that the cabinet secretary shall submit the proposal to 
him/her self? 

 
It is unclear who the cabinet responsible for the national entity shall be submitting the 
proposal to. We recommend that this is made clear for purposes of transparency and 
accountability as is section 4(e) of the objects and purpose of the PFM regulations 

 
f) Section 203 (1) (d) on the administration costs of public funds 

The regulations provide that ‘the administration costs of the Fund shall be a maximum of 
three (3%) percent of the approved budgets of the Fund’ 
 
The interpretation section of PFM regulations does not define what constitutes 
‘administration costs’. We recommend for the purposes of transparency and 
accountability that this be defined in the regulations seeing that the PFM act, 2012 as 
well does not define this. 
 

g) Section 203 (1) (d) on the financing of public funds 
The regulations provide that ‘the Cabinet Secretary responsible for the national 
government entity functions shall confirm in writing that the  establishment of  the Fund 
and it’s continued existence will not depend on annual financing from the national 
exchequer’ meaning that it is unclear how the funds shall be operational. This goes back to 
the issue of disclosure that is subjected to county governments but not National 
governments. We recommend that the clause should continue and say that ‘‘the funds and 
usage of money through the funds shall be published and publicized’ 
 

h) Section 203 (1) (f) on the establishing funds for unforeseen and urgent need 
The regulations provide that ‘a Fund that has a lifespan of less two years shall not be 
approved unless it is for unforeseen and urgent need’. Unforeseen circumstances are part 



of the nature in which an economy operates. However what criteria constitutes an 
’unforeseen and urgent need’  

 
The interpretation section of PFM regulations does not define what constitutes ‘unforeseen 
and urgent need’ meaning that it is up to an individual discretion to determine this. We 
recommend for the purposes of transparency and accountability that this be defined 
and criteria be set in the regulations in order to live up to the objects and purpose that 
the regulations are ‘meant to set out a standardized financial management system for use 
in government services….’ (PFM regulations 4(c)) 
 

This is a very open ended section that is likely to result in the fragmentation of funds, 
increased administrative burden, duplication of projects and undermine the autonomy of 
county governments if the fund is of an intergovernmental nature. We hereby submit a 
policy paper to inform the development of guidelines for public funds; Policy paper of 
Fiscal Transfers in Kenya, TISA, 2013 (attached)  

ii. Proposed Public Finance Management (Equalization Fund) Guidelines, 2015 
Gazette notice 1711  

The proposed structure is top heavy, disregards intergovernmental relations 
(centrist), has no public participation and appears designed to turn the fund into a 
slush fund for board members 

a) Section 4.1 on the Establishment of the Board 
African Charter for Public Participation -Arusha 1990: ‘We affirm that nations cannot be 
built without the popular support and full participation of the people, nor can the economic 
crisis be resolved and the human and economic conditions improved without the full and 
effective contribution, creativity and popular enthusiasm of the vast majority of the people.’ 

It is extremely unfortunate and ill advised that the proposed structure completely ignores 
public participation and particularly the voice of the counties in the proposed regulations. 
This is the type of centrist, top-down thinking that has resulted in the marginalization of 
sections of our country and should not be entertained in this critical organ. We therefore 
insist that the composition and functions of the board provide for public participation and 
intergovernmental relations to ensure the voice of the county is captured. 

We propose a lean board to be served by a lean secretariat. The Board members should be 
no more than seven and should provide for independent commissions, county 
representation (intergovernmental relations) and public participation 

We propose the following composition: 



 Chair Cabinet Secretary Treasury 
 Cabinet Secretary Devolution 
 Cabinet Secretary Service Ministries on a rotating basis 
 A representative of the Commission on Revenue Allocation  
 A representative of the Council of Governors 
 Two representatives from among the Chair persons of the County Budget 

Economic Forum of the targeted counties. (On rotating basis of two years) 
 

b) Section 4.4 Functions of the Board 
We propose the following additional functions 

(h) In administration of the fund the Board shall ensure it does not undermine the 
autonomy of county governments, duplicate the administrative efforts of the 
national and county governments and respects article 6(2). 

(i) The Board shall ensure transparency, accountability and public participation in 
its operations  

c) Section 4.6 on the Expenses of the Board 

The regulations seek to create an implementing board. This is very expensive and 
imprudent as board members tend to be busy. We propose a lean board (above) and lean 
secretariat comprising the secretary and small workforce.  

Expenses of the Board are too high especially given that all these are government officers, 
the administration of the fund should not exceed 3% of the annual allocation and 
that the Board should sit a maximum of 6 times per year. 

 
 
 
 
 
 
 
 
 
 
 
For further information, please contact us at 
P.O Box 48353-00100 Nairobi  
Tel: +254 20 4443676 


