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How do I engage (what is the citizen’s role) in the implementation of the Constitution? 

Ans: Public participation is one of the key national values and principles of governance espoused by the new 

Constitution, under Article 10(2) (a). It therefore follows that common citizens should seek active involvement in the 
implementation of the Constitution. These responsibilities can be pursued by: 

 Contributing towards the development of legislation needed to fully implement the Constitution 

 Pressing Parliament and implementing agencies to adhere to the stipulated time schedules, standards and 

regulations for the enactment of the required laws 

 Monitoring the conduct of leaders and public institutions in line with the provisions of the new Constitution, 

and mobilizing and maintaining public pressure for action on institutions and leaders that disregard the 

Constitution 

 Protecting and demanding all the human rights and fundamental freedoms enshrined in the new Constitution 

 Scrutinizing all public appointments and elections 

 Ensuring that all individuals selected or elected to hold public office or positions in implementing agencies or 

State offices are suitable as stipulated in Chapter Six on Leadership and Integrity in the new Constitution 

 Offering themselves for election or nomination for positions of leadership that they qualify for. 

When a public service officer fails to perform his/her duties how can the common ‘mwananchi’ 

seek redress? 

Ans: The values and principles of public service under Article 232(1) include: high standards of professional ethics; 

efficient, effective and economic use of resources; responsive, prompt, effective, impartial and equitable provision of 
services; accountability for administrative acts; and transparency and provision of timely, accurate information to the 
public amongst others. Therefore any person who is denied public services despite meeting any preliminary 
conditions that may be set to access those services, or is unsatisfied with the quality of services given or 
discriminated against can report to the customer care or complaint’s division of the relevant public institution, the 
Public Service Commission, the Ethics and Integrity Commission, the Kenya National Human Rights and Equality 
Commission, or a court of law for redress and further action against the offending officer. Article 234 2 (d) and (e) of 
the new Constitution states that the Public Service Commission will investigate, monitor and evaluate the 
organisation, administration and personnel practices of the public service and ensure its efficiency and effectiveness. 

What is the difference between a Member of Parliament, Senator and Governor? 

Ans: According to Article 93(1), Parliament will comprise of the National Assembly and the Senate. Article 98 of the 

Constitution states that the Senate will consist of 47 members elected by the registered voters of counties. The role of 
the Senate is laid down in Article 96 and includes representing the counties and serving to protect the interests of the 
counties and their governments (in the Parliament of Kenya). 

Article 95 lays out the roles of MPs, these include: representing the people of the constituencies and special interests 
in the National Assembly; enacting legislation; determining the allocation of national revenue between the levels of 
government (national and county governments); appropriating funds for expenditure by the national government and 
other national State organs; and exercising oversight over national revenue and expenditure. They are also 
responsible for reviewing the conduct, in office, of the President, the Deputy President and other State officers as well 
as initiating the process of removing them from office in the event of any misconduct, and exercising oversight of 
State organs. 



Article 180 provides that a governor is elected by voters in a county and shall be the chief executive of the county 
while Article 179(4) states that members of the county executive shall be accountable to the governor. 

How does one exercise their right to access information (Article 35) particularly with regard to 

bank statements on the Local Authority Transfer Funds (LATF) since several local authorities 

have withheld such information in the past on the grounds that the account is used for various 

departmental funds, therefore the statements cannot be in the public domain? 

Ans: The new Constitution grants citizens the right to access public information under Article 35 in the Bill of Rights. 

The Article further obligates the State to publish and publicize any important information affecting the nation. 
However, a Freedom of Information law is not among the enabling legislation prioritized in the Fifth Schedule of the 
new Constitution, which also does not provide a specific timetable for Parliament to enact such legislation. However, 
access to information is now a constitutional right even without enabling legislation although a law laying out the 
mechanisms of accessing public information and what constitutes exempted information amongst other 
requisite details is needed. Bank statements are normally classified as confidential information and an 
enabling legislation would indicate the possibility of accessing such information or a citizen would need to approach 
the High Court, with good and strong reasons, to enforce Article 35 and ask the court to grant an order to compel the 
institution to produce the bank statement. Article 22 grants every citizen the right to institute court proceedings if a 
right or fundamental freedom in the Bill of Rights has been denied, violated, infringed or threatened. 

Who has more power between a Senator, M.P and a Governor? 

Ans: None, because under Article 1(1) sovereign power belongs to the people of Kenya, and they merely delegate 

that power to state officers such as Senators, M.Ps and Governors. Additionally, the Constitution does not mention 
which position is above the other. Each has significant responsibilities in the county and national-level governance. 
Article 95 lays out the functions of the National Assembly comprising MPs, Article 96 details the role of the Senate 
while Article 199(4) and (6) specifies the functions of a governor. 

Can a state officer take up other responsibilities, for example as a board member in a school? 

Ans: Article 77(1) prohibits full-time State officers from participating in any other gainful employment. Thus, if the 
public officer will earn or receive a monetary reward from the position in the school board, the preferred 
interpretation would be that the public officer should not be part of the school board. 

What is the structure of the devolved government? 

Ans: Article 176 provides that there shall be county governments for each county consisting of a county assembly 
and county executive. The membership of the county assembly is provided for under Article 177 while the 

membership of the county executive is provided for under Article 179. The county assembly shall comprise of: 

 Members directly elected by registered voters in the wards in a particular county 

 Special seats to ensure that not more than two thirds of the members of the county are of the same gender. 

This will be determined after the declaration of elected members from each ward and members contemplated 

for these special seats will be nominated by political parties according to the proportion of the seats 

received in the election in that that county by a political party 

 Special seats for people with disabilities and the youth- an Act of Parliament will be enacted to give guidance 

on this issue and members contemplated for these special seats will be nominated by political parities in 

the proportion of the seats received in the election in that that county by a political party 

 The speaker who is elected by the county assembly from among persons who are not members of the 

assembly (an ex-official member). 

The phrase “equitable allocation” has been used in several provisions in the Constitution such as 

Article 202(1), what criteria shall be used to determine what is equitable or otherwise? 



Ans: The criteria to be used to determine the equitable shares provided for under Article 202 and in all national 

legislation concerning county governments is provided for under Article 203 and includes: the national interest, 
development and other needs of counties, need for affirmative action in respect of disadvantaged areas and groups, 
and need for flexibility in responding to emergencies and other temporary needs. Additionally, the Constitution, under 
Article 215, establishes the Commission on Revenue Allocation, whose functions include: making recommendations 
(based on the criteria set out in Article 202) concerning the basis for the equitable sharing of revenue raised by the 
national government (a) between the national and county governments; and (b) among the county governments 

Who will nominate or elect the women leaders as provided under Articles 97, 98 and 177? 

Ans: Article 97 provides that membership of the National Assembly will consist of among others, 47 women, each 
elected by the registered voters of the 47 counties. Article 98 states that the Senate will consist of among others 16 
women who shall be nominated by the political parties according to their proportion of members of the Senate 

elected. 

Article 177(b) is not really a provision for the nomination or election of women but rather a provision to ensure gender 
balance in 47 county assemblies contemplated under the Constitution. It provides for special seats to ensure that not 
more than two thirds of the members of any county assembly are of the same gender. This gender balance will be 
determined after the declaration of elected members from each ward in the county assembly and members 
contemplated for these special seats will be nominated by political parities in the proportion of the seats received 

in the election in that county by a political party. 

If all or a majority of the 47 senators as per article 98(1) (a) are women, shall Article 98(1)(b) 

thereto still apply exactly as provided or shall it be adjusted to suit the situation and how, if at all? 

Ans: Article 81(b) of the Constitution provides for the general principles of the electoral system and states that not 

more than two thirds of the members of elective public bodies shall be of the same gender. Under Article 259(1) (a), 
provisions in the Constitution will need to be interpreted to promote its purpose, values and principles of the 
Constitution and thus in the event that most or all of the elected senators under Article 98(1) (a) are women, 
thepreferred interpretation would be that Article 98(1) (b) is not applied and instead men would be nominated to 

ensure gender balance in the Senate. 

Will there be cooperation between the national and county governments? 

Ans: Yes, Article 189 provides that the government at either level shall co-operate by assisting, support and 

consulting, and implementing the legislation of the other level of government. Further, they may set up joint 
committees and authorities. National legislation shall provide procedures for settling inter-governmental disputes 
through alternative dispute resolution mechanisms including negotiation, mediation and arbitration. 

How do I engage (what is the citizen’s role) in the implementation of the Constitution? 

Ans: Public participation is one of the key national values and principles of governance espoused by the new 

Constitution, under Article 10(2) (a). It therefore follows that common citizens should seek active involvement in the 
implementation of the Constitution. These responsibilities can be pursued by: 

 Contributing towards the development of legislation needed to fully implement the Constitution 

 Pressing Parliament and implementing agencies to adhere to the stipulated time schedules, standards and 

regulations for the enactment of the required laws 

 Monitoring the conduct of leaders and public institutions in line with the provisions of the new Constitution, 

and mobilizing and maintaining public pressure for action on institutions and leaders that disregard the 

Constitution 

 Protecting and demanding all the human rights and fundamental freedoms enshrined in the new Constitution 

 Scrutinizing all public appointments and elections 



 Ensuring that all individuals selected or elected to hold public office or positions in implementing agencies or 

State offices are suitable as stipulated in Chapter Six on Leadership and Integrity in the new Constitution 

 Offering themselves for election or nomination for positions of leadership that they qualify for. 

  

 


