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CHAPTER ONE
BACKGROUND

1.0 INTRODUCTION:

This report, aptly titled Countdown to Counties: 
Are We Ready for County Government?, is only 
the second in what is expected to be a series. 
The series is meant to ensure that Kenya 
transits successfully to the devolved system of 
government as outlined in the 2010 Constitution. 
This report, which is prepared by TISA, is aimed 
at enhancing public understanding of the county 
system, and thus encourages public vigilance as 
the county system is rolled out. 

The first report, Beating the Deadlines of 
Implementation: The Counties Headache, which 
was published in May 2011, tackled a number 
of issues. These included a dissection of the 
concept of devolution, a review of the present 
status of decentralized governance in Kenya, an 
analysis of the type of devolution established 
under the 2010 Constitution, a sneak preview of 
the institutions under the county government, 
functions of county government and an 
assessment of the milestones of the county 
transition process and status of reforms.

This   particular report comes at a crucial time 
when Kenya is looking at fully rolling out the 
County system after the forthcoming General 
Election. The report highlights the achievements 
so far but also looks at the challenges of 
preparations to the county system. It makes 
recommendations on how to add momentum to 
the implementation process. 

1.1 SCOPE

This report focuses on just the key facets of 
the county system being implemented. It looks 
at how far the country is in the formulation of 

policies and enactment of pieces of legislation 
related to devolution, the status of county 
transition as well as that of the implementing 
agencies. It goes further to look at the challenges, 
including the contentious issues, which have 
cropped up during the implementation of the 
county system, progress of reforms in key areas 
such as revenue and finance, leadership and 
integrity and boundaries delimitation. It reviews 
the risks of the county implementation process 
and offers recommendations on how to mitigate 
the risks. 

This report also takes a wide view of the status of 
pieces of legislations in other sectors that might 
impact on devolution. It looks at measures being 
taken by implementing agencies in preparation 
for county system and makes recommendations 
on how to ensure the transition to counties is 
smooth. 

1.2 THE OBJECTIVES

The general objective of the report is to help 
develop a mechanism for ensuring strong 
citizen participation in decentralized planning, 
implementation and monitoring with the view 
to making the devolved system more effective. 
It seeks, by way of sensitisation and awareness 
creation on the new county system and ongoing 
reforms, to promote citizen vigilance. This report 
recognises the importance of preparedness if 
the county system is to succeed. It examines 
the performance of implementing agencies 
and civil society organisations as part of the 
preparedness. TISA appointed a consultant who 
examined these issues in detail. The terms of 
reference to the consultant were to:
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1. Review status reports of key Civil Society 
Organisations (CSO’s) with respect to 
policy and legislation on devolution;

2. Assess the achievements made and 
challenges facing devolution;

3. Assess the status of preparedness with 
respect to financial resource for effective 
devolution; 

4. Assess the status of preparedness with 
respect to human resource for effective 
devolution; 

5. Assess the status of preparedness 
with respect to transition of assets and 
liabilities for effective devolution; 

6. Evaluate the level of readiness for 
peaceful, free and fair elections in view 
of the on-going delimitation of electoral 
boundaries and measures for managing 
the first General Elections under the 
Constitution of Kenya, 2010;

7. Evaluate the status of reforms in the 
security and justice system; 

8. Evaluate measures taken to mainstream 
leadership and integrity for effective 
devolved governments; 

9. Evaluate the status of reforms in the 
land sector; 

10. Assess the status of civic education; and 

11. Highlight the challenges, impediments 
and contentious issues in the 
implementation process.

1.3 METHODOLOGY

Data for this report was collected in May 2012. 
It relied primarily on literature review and key 
informant interviews. The key informants were 
drawn from civil society organisations actively 
involved in the monitoring of the constitution 
implementation process. The interviews 
were contacted through email, telephone 
and face to face. The informal question guide 
used is attached as appendix 2. The report 
was further validated at a meeting of Civil 
Society Organisations on May 16, 2012. It was 

further enriched by information gathered at 
the stakeholder forum of May 30, 2012 which 
brought together civil society organisations and 
Government officials. 
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CHAPTER TWO
STATUS OF DEVOLUTION LEGISLATION

2.0 INTRODUCTION

There are two fundamental provisions of the 
2010 Constitution that are of interest to this 
report. The first is the provision that sovereign 
power is vested in the people and the second 
is the one that establishes two levels of 
Government - the national government and the 
county governments1.

Under the old constitution, Kenya had a strong 
unitary government, which merely decentralised 
administrative units as a mechanism for taking 
services closer to the people. Decentralisation 
in the old order was exemplified through the 
provincial administration, which was headed 
by Provincial Commissioners. That was more 
of decentralisation than devolution as created 
under the new Constitution. Under the old 
decentralised system, the decentralised units – 
the provinces and the districts – had little power 
over financial and human resource matters. 
But the 2010 Constitution establishes County 
Governments with legislative and executive 
powers. This gives the Counties some measure 
of autonomy or independence, which is a critical 
element in devolution. Although the national 
and county governments are interdependent, 
the county governments enjoy some kind of 
semi-autonomous status.  

The Fifth schedule of the 2010 Constitution gives 
timelines for passage of the various pieces of 
legislation, including the laws that would bring 
into effect Chapter Eleven of the Constitution 
on devolution. They include laws on the Speaker 
of county assembly2, Urban areas and cities3, 

1 Article 1
2 Article 178(one year)
3 Article 183 (one year)

support for county governments4, removal of a 
county governor5, vacation of office of  member 
of county assembly6, public participation 
and county assembly powers, privileges and 
immunities7, county assembly gender balance 
and diversity8 and, of course, other legislation 
that should directly bring into effect chapter 11 
on devolution9.

2.1 PROGRESS

The civil society has been integral in the 
development of legislation on devolution. 
They have regularly submitted memoranda 
to parliamentary committees or even worked 
closely with communities to help them prepare 
memoranda for submission to the parliamentary 
committees. The civil society has also taken part 
in stakeholder meetings organised by ministries, 
the CIC and the taskforces. They have also used 
the media to highlight issues pertaining to the 
various legislations and lobbied members of 
parliament.

The roll out to the county system has the 
following key implementation stages:

4 Article 190 (three years)
5 Article 181 (18 months)
6 Article 194 (18 months)
7 Article 196 (three years)
8 Article 197 (three years)
9 Article 200 and 6th Sch. Section 15 (18 months)
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i Development of policy and legislation: 
The first stage of the County implementation 
process comprises the development of policy 
and legislation. This was done by the Taskforce 
on Devolved Government (TFDG) under the 
Ministry of Local Government (MoLG). The TFDG 
was mandated to make recommendations 
on necessary legislation and administrative 
procedures for a smooth transition to county 
governments. The Taskforce prepared a policy 
report, a policy sessional paper and six devolution 
Bills in 2011. Parliament has enacted several of 
these laws, including the Urban Areas and Cities 
Act,2011, the Transition to Devolved Government 
Act, 2012 and the Intergovernmental Relations 
Act, 2012 among others.

ii. Functional Assignment: 
The assignment of responsibilities for public 
functions is tantamount to the distribution 
of political power and is consequently 
important in every devolved system10.The 
Transition to Devolved Government Act, 2012 
establishes a framework for the transition 
to devolved government in accordance with 
section fifteen(15) of the sixth schedule of the 
Constitution of Kenya, 2010. Notable is the 
establishment of the Transitional Authority (TA) 
whose functions are as follows11.

a. To facilitate the analysis and the phased 
transfer of the functions of the national 
and county governments as provided in 
the fourth schedule of the Constitution;   

b. Determination of the resource 
requirements for the two levels of 
government;

c. Development of a framework for the 
comprehensive  and effective transfer of 
functions as provided for in section 15 of 
the 6th schedule;

d. To coordinate with relevant state 
organs to facilitate development of the 
budget of the first phase of transitional 
period for county governments, make 

10 Robson Ian Harper.(2006: 56,180).The Assignment of 
Responsibilities for the Performance of
Public Functions to Levels or Spheres of Government in South 
Africa. Doctoral Thesis, UNISA.   
11 Section 7 of the Act

recommendations on status of on-going 
reforms in a bid to realise a coordinated 
reallocation or transfer of programmes 
to both levels of government and 
ensuring the successful transition;

e. To prepare and validate an inventory 
of existing  assets and liabilities of 
government, public entities and local 
authorities; 

f. Make recommendations for effective 
management of assets of the national 
and county governments;

g. Providing for mechanisms for effective 
transfer of assets during the transition 
period; 

h. Provide for criteria for phased or 
asymmetrical transfer of functions to 
county governments, including transfer 
of previously shared assets, liabilities 
and staff of the government and local 
authorities;

i. Undertake an audit  of the existing human 
resource of the central government and 
local authorities 

j. Asses capacity needs of the national and 
county governments; 

k. Make recommendations to ensure 
national and county governments 
have adequate capacity to fulfil their 
respective functions;

l. Coordination and facilitation of the 
provision of  support and assistance to 
country governments in building their 
capacity to effectively provide services; 

m. Advising on the effective and efficient 
rationalisation  and deployment of 
human resource to both levels of 
government;

n. To provide monthly reports to CIC and 
the Commission On Revenue Allocation 
(CRA) on the state of the transition to 
devolved system

o. To perform any other statutory function 
as may be assigned.

But the success of the transition to devolved 
system is largely dependent upon the 
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performance of the Transitional Authority (TA). 
The process of identifying members of the 
Authority is currently ongoing. 

Parliament has also enacted the 
Intergovernmental Relations Act, 2012. The 
Act provides a framework of consultations 
and cooperation between the national and 
county governments as well as between 
county governments themselves. The Act also 
provides for the resolution of intergovernmental 
disputes pursuant to Articles 6 and 189 of the 
Constitution.  

2.2 CHALLENGES

a. The major concern is the pending 
enactment by Parliament of the 
County Governments Bill, 2012 which 
is expected to provide for efficient and 
effective framework for realisation of 
the County governments in terms of 
the county executive, legislature and 
related matters. On Monday February 
27, 2012 President Mwai Kibaki declined 
to sign into law the County Bill 2012 on 
grounds that sections of it violated the 
constitution. The president consequently 
wrote to national assembly speaker 
Hon. Kenneth Marende, asking MPs 
to reconsider three areas that in his 
view attack the relationship between 
the national government and county 
governments.

 The pending passage of the Public 
Financial Management Bill, 2012 which is 
expected to institute financial prudence 
and avoidance of waste at both national 
and county levels. 

b. The challenge facing the implementation 
agencies. The realisation of the 
provisions of the legislations shall 
require competent members and staff 
of the Transition Authority (TA) as well 
as cooperative and supportive synergies 
from key institutions such as ministries, 
departments, local authorities, state 
corporations and the public service 
commission which is charged with the 
overall constitutional mandate over the 

concerned human resource. In addition, 
the Treasury will have to play a crucial 
facilitative role to achieve the much 
needed sound financial management 
throughout the transitional period.

c. Fourthly, an important and urgent 
assignment will entail instituting 
relevant administrative systems and 
processes to bring into effect the various 
legislative provisions. 

It is however important to note that these two 
legislations were enacted into law after the 
development of this report. Parliament passed 
the two bills on 19th and 20th July 2012, and 
they were signed into Law by the President on 
Tuesday 24th July 2012.
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CHAPTER THREE:
FINANCIAL RESOURCE

3.0 INTRODUCTION

Chapter 12 of the constitution deals with public 
finance. The chapter provides for principles of 
public finance like openness and accountability, 
including public participation in financial 
matters. It also provides for a public finance 
system that promotes equitability through 
fair sharing of resources and opportunities, 
fair sharing of revenue between national and 
county governments, and regional balance 
in development; prudent borrowing between 
generations and fiscal reporting that is clear12.

The constitution demands that national 
revenue be shared equitably between national 
and county governments.13 It requires the 
sharing of revenue to be based on a criterion 
that recognises sustainable and sound 
public financial management14. It establishes 
a Consolidated Fund for holding national 
government revenues and a Revenue Fund 
for every county government. The constitution 
outlines clear measures of achieving prudent 
utilisation of the Funds15.

The national government has power to collect 
income tax, value added tax, excise tax, customs 
duties and other duties on imports and 
exports.16But the county government is limited 
to just collecting property rates, entertainment 
taxes and any other taxes authorised by an 
Act of Parliament. 17 Both national and county 
governments are empowered to impose charges 

12 Article 201
13 Article 202
14 Article 203
15 Articles 206 and 207 respectively
16 Article 209 (1)
17 Article 209 (3)

for services provided.18 The constitution also 
stipulates the conditions both the national and 
county governments need to satisfy to borrow 
funds19.

The Commission on Revenue Allocation (CRA) 
is required to make recommendations on how 
revenue raised by the national government can 
be shared equitably between the two levels 
of government. It is also required to make 
recommendations on the financing and financial 
management of County governments20. The 
constitution also provides for matters of 
budgets and spending, control of public money, 
including procurement of goods and services as 
well as financial officers and institutions21.

3.1 PROGRESS

Several institutions are involved in the 
implementation of the provisions on public 
finance. 

First, it should be pointed out that both the 
Controller of Budgets22and the Auditor General23 
have already been appointed as required under 
the 2010 Constitution. But the Kenya Revenue 
Authority and Central Bank of Kenya have been 
retained as they were, although they will need to 
be realigned to the new Constitution. 

The 2012 Economic Survey has made some very 
useful observations that have a bearing on the 
roll out of the county system. It notes that key 
political developments in 2012 could impact on 

18 Article 209 (4)
19 Articles 211 and 212 respectively
20 Articles 215 and 216 
21 Parts 5, 6 and 7 of Chapter 12.
22 Article 228
23 Article 229
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the country’s economic performance. The survey 
estimates that government expenditure could 
go up on account of the costs of implementing 
the new constitution, especially the setting up 
of county governments.

But the Treasury, through a circular, had 
other projections on economic performance 
for 2012/13 to 2014/15period24. The circular 
outlines priorities for the 2012/13 medium term 
budget as: 

a. Maintaining a stable macroeconomic 
framework;

b. Improving law and order to ensure 
security;

c. Scaling up investment in quality 
infrastructure that connects rural 
populations to markets and services;

d. Improving access and quality of 
education at all levels;

e. Improving access, quality and outcomes 
of healthcare;

f. Providing key public utilities such as 
electricity, communication; clean water 
and sanitation; 

g. Empowering the youth and vulnerable 
members of society; 

h. Implementing the constitution, 
conducting the forthcoming general 
elections and promoting equitable 
regional development for social stability; 
and 

i. Enhancing good governance, 
transparency and accountability in the 
management of public resources. 

The circular makes the following key assumptions 
underpinning the fiscal framework:

a. Real Gross domestic product (GDP) 
growth is forecast at 5.2% in 2012 and it 
is expected to get to 6% over the medium 
term; 

b. Inflation is expected to ease to single 
digit in a year’s time and to be maintained 
at 5% over the medium term;

24 Treasury Circular No. 2/2012 of March 15, 2012

c. Stability in interest rates and exchange 
rates will be safeguarded in the medium 
term; 

d. The current account deficit of the balance 
of payments will improve with easing of 
imports, allowing for gradual building 
up of foreign exchange reserves by the 
Central Bank of Kenya;

e. Revenue performance is expected to 
improve gradually with on-going tax 
reforms; 

f. Government expenditure is targeted at 
around 30% of the GDP; and 

g. Net domestic being to be kept at no more 
than 2% of the GDP during the financial 
year 2012/13.

On county budgets, the circular says that 
ministries, departments and agencies would 
be required to identify and cost programmes or 
projects that have been assigned to the county 
governments. Such budgets would include 
expenditure estimates for functions assigned 
to the county governments showing recurrent 
and development expenditures separately. 
The Commission on Revenue Allocation (CRA) 
has issued the recommended formula for 
sharing revenue among national and county 
governments. The public gave views on the 
suggestions of the revenue sharing formula25. 

There is a Public Financial Management (PFM) 
Bill 2012 proposing structural and financial 
reporting framework for the public sector in 
Kenya which strives to cement public financial 
accountability at both levels of Government. 
However, some provisions of the bill have been 
contested by Non State Actors in particular 
the Institute for Certified Public Accountants 
of Kenya (ICPAK), the Commission on Revenue 
Allocation (CRA) and civil society groups. 
Parliament has indicated intent to extend the 
enactment period of the bill to allow resolution 
of outstanding issues. The   Public Financial 
Management (PFM) Bill 2012 was enacted into 
law by the President on Tuesday 24th July 2012.

25 The Standard of May 3, 2012 pp. 32-34 and also 
www.crakenya.org
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The Salaries and Remuneration Commission 
is set to begin job evaluation for State Offices. 
It has called for expression of interest for 
consultants to undertake the evaluation. 

3.2 CHALLENGES

The major impediment to realisation of 
devolution in the area of public finance is the 
delayed enactment of the Public Financial 
Management Bill, 2012. However it is important 
to note was enacted into law in July 2012, a 
period after the development of this report.

 The other challenges include: 

a. The challenge of improving national 
economic performance;

b. The need to improve Kenya’s human 
development index;

c. Facilitating the offices of the controller 
of budgets and the auditor-general;

d. Aligning the operations of the central 
bank of Kenya and the Kenya revenue 
authority to the provisions of the 
constitution; 

e. Aligning the procurement laws to the 
constitution; and

f. Sensitising the public on their right to 
participate in public finance processes 
as well as their civic duty to contribute 
to a better economic performance.  

g. According to the economic survey 2012, 
Kenya has slashed its 2012 economic 
growth projections to between 3.5 and 
4.5 per cent from last month’s (April’s) 
forecast of 5.2 per cent, just before 
the reading of the 2012-13 budget.It is 
projected that government expenditure 
is likely expected to rise on the account 
of the implementation of the new 
constitution in particular the setting up 
of the county governments. In addition, 
the forthcoming general elections will 
require huge financial resources.

h. The pace of enactment of the public 
finance management and county 
government bills is slow, and there 
is concern over the scope of public 
participation in the resolution of 
contentious issues. 

i. Civil society suspicion that treasury 
is trying to retain some fiscal powers 
supposed to be transferred to county 
governments

j. Lack of a clear road map on the transition 
to counties 

k. Uncertainty on the election dates and 
the indirect consequences in term of 
resource allocation
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CHAPTER FOUR 
HUMAN RESOURCE

4.0 INTRODUCTION

Every County Government is constitutionally 
empowered to establish its public service. 
Every county will have power under the law to 
establish and abolish offices in its public service, 
appoint office holders, exercise disciplinary 
control and remove persons holding or acting in 
those offices.26

The staffing of county governments will be 
done in line with the fourth schedule of the 
Constitution27. Since devolution of functions 
will be a phased process that will take not 
more than three years after the first general 
elections, different counties will have to 
prioritise their staffing needs28.The Transition to 
Devolved Government Act, 2012, provides for the 
establishment of a Transitional Authority (TA) 
whose responsibilities include undertaking the 
phased transfer of functions. 

The Constitution anticipates that the national 
government will support county governments to 
build their capacity. There will therefore be need 
for efficient deployment of public officers to 
enable county governments to deliver services. 
Thus, during the transition period, relevant 
implementation institutions such as the 
Public Service Commission (PSC), the Teachers 
Service Commission (TSC), the Commission 
for the Implementation of the Constitution 
(CIC) and others will be expected to work with 
the Transitional Authority (TA) to facilitate 
deployment, secondment and appointment or 
absorption of public officers into county public 
service.  

26 Article 235
27 Article 186
28 Section 15 of 6th schedule

Preparatory work for transition to devolved 
public service will entail the determination of the 
standards for a functional county public service 
and identification of special needs unique to each 
county. Human resource capacities of ministries, 
departments and other public bodies will have 
to be audited to determine competencies and 
skills for the county public service. Others can 
be hired to fill the gaps.

4.1 PROGRESS

The Transition to County Governments Act, 
2012 has been enacted. The Act establishes the 
Transitional Authority whose major functions 
include ensuring a framework that will usher in 
a smooth transition to devolved public service. 

The sessional paper on county governments has 
been passed by the Government. A key element 
in the sessional paper is the implementation of 
civic education programmes and communication 
on devolved governments so as to improve 
understanding and engagement in the operation 
of the devolved system29. 

The County Governments Bill, 2012 provides for 
a comprehensive framework of bringing into 
operation the County public service. The bill 
provides measures for proper delivery of human 
resource functions in counties including creation 
and abolition of offices; recruitment, selection, 
appointments and promotions; disciplinary 
control; removal; and related matters.

An important provision in the bill is the 
establishment of the county public service boards 
responsible for undertaking the human resource 

29 Ministry of Local Government Website (status update on 
devolved governments)
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functions. In preparation for effective human 
resource development, the Kenya Institute 
of Administration has been refurbished30. In 
particular, plans are underway to transform the 
institute into the Kenya School of Government 
encompassing the Government Training 
Institutes. This is anticipated to be achieved 
through relevant legislation aimed at achieving 
effective human resource capacity building for 
both national and county governments.

The Government has made a promise to 
undertake the process of deploying resources, 
staff and equipment to counties to be completed 
by August 201231. In addition, the deployment of 
staff is expected to reflect the diversity of the 
people of Kenya.32

On May11, 2012, His Excellency the President 
appointed 47 County Commissioners through 
Gazette Notice No.6604 citing section 17 
of the sixth schedule of the Constitution of 
Kenya, 2010. The County Commissioners 
shall undertake coordination of the National 
Government functions in the 47 counties. The 
officers shall perform functions at the county 
level that include among others:-33

(i) Co-ordinate security management.

(ii) Co-ordinate National Government functions 
and delivery of services.

(iii) Facilitate conflict management and peace 
building.

(iv) Mobilise National Government agencies for 
national events and programmes.

(v) Collaborate with the Kenya citizens and For-
eign Nationals Management Service in the 
identifications of persons for registration.

(vi) Promote and enhance national cohesion 
and integration to foster unity of the nation.

(vii) Co-ordinate the dissemination and im-
plementation of Government policies and 
programmes.

30 http://www.kia.ac.ke/Latest-News/kia-set-to-become-the-
kenya-school-of-government.html
31 Presidential State of the Nation Address at the National 
Assembly on Tuesday 24th April, 2012.
32 Presidential State of the Nation Address at the National 
Assembly on Tuesday 24th April, 2012.
33 Kenya Gazette Vol. CXIV-No. 40 Notice No. 6604 of 11th May, 
2012

(viii) Manage and maintain administrative 
boundaries, security roads and airstrips.

(ix) Provide liaison, collaboration and partner-
ship between the National Government and 
the County Government.

(x) Coordinate disaster management and emer-
gency response.

(xi) Facilitate participation of the people in the 
Government policy formulation and articu-
lation.

(xii) Facilitate alternative dispute resolution 
initiatives; and

(xiii) Perform any other lawful function as-
signed by the National Government and any 
other legislation.

This action has elicited a heated debate, since 
it took many by surprise. The President based 
his actions on the transitional clauses in the 
Constitution. However, with the transitional 
clauses, the main purpose was to close gaps 
that may be found while the old Constitution 
is being phased out and the Constitution of 
Kenya, 2010 is being implemented. It remains 
for interpretation by the Court on the effect 
of the transitional provisions and the powers 
of the President to make such appointments 
with a view to achieve preparedness for County 
Governments.

4.2 CHALLENGES

One major challenge is the pending enactment 
of the County Governments Bill, 2012 which 
provides for among other things, the framework 
for the County public service. The other key 
challenges relating to the county human 
resource and public service include

a. Providing for the benchmark 
organisational structure of county public 
service;

b. Providing for a benchmark of the general 
human resource needs for the counties 
and the basic unique needs for each 
county;

c. Undertaking an audit of the public 
officers to meet the needs of counties 
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including identification of gaps in skills, 
knowledge and competencies;

d. Devising appropriate measures for 
smooth establishment of county 
public services through deployment or 
secondment of existing relevant public 
officers or appointment of staff from the 
wider labour market;

e. Changing the attitudes of public officers 
to begin to appreciate the devolved 
system of government;

f. A generic framework to aid cooperation, 
support and staff mobility between 
national and county governments as 
well as among the county governments;

g. The need for adequate budgetary 
allocation to meet the human resource 
needs for the county governments;

h. The challenge of training and capacity 
building to meet the needs of all the 47 
counties;

i. The constant concern of the institutional 
capacity of the county governments to 
manage their human resource.

However it is important to note that the County 
Government Bill 2012 was enacted into law in 
July 2012,a period  after the development of this 
report.



24

Countdown to Counties: Are We Ready for County Governments?

StatusReportNo. 2

CHAPTER FIVE 
ELECTORAL BOUNDARIES AND ELECTIONS

5.0 INTRODUCTION

The process of delimitation of boundaries and the 
manner in which the elections will be managed 
are issues central to the smooth transition 
to the county system. Both delimitation of 
boundaries and efficiency in the management 
of elections are regarded as prerequisites to 
free and fair elections. The Independent Review 
Commission on the General Elections held in 
Kenya on December 27, 2007 (IREC or the Kriegler 
Commission) had found in 2008 that Kenya’s 
Constitutional and legal framework for elections 
contained weaknesses and inconsistencies that 
limited the effectiveness of the electoral system. 
Some of these weaknesses and inconsistencies 
were to do with boundaries delimitation and the 
management of the electoral process. 

Delimitation of boundaries entails the 
determination of the 290 constituencies for 
single member representation in the national 
assembly. It also entails the delimitation of 
wards for single member representation in the 
county assemblies for establishment of the 
county legislature. The process of delimitation 
of boundaries has been finalised, with just a 
few appeals against the court decision pending 
before the Court. The Independent Boundaries 
Review Commission and its successor 
Independent Electoral and Boundaries 
Commission, while delimiting the boundaries, 
were guided by the parameters outlined in the 
law such as the population quota; community 
interest; social, historical and cultural ties; 
economic considerations, including means of 
communication; and the views of the interested 
parties34.

34 Article 89

With regard to the election management, there 
is need to pay attention to the electoral cycle 
starting from pre-election period to the election 
itself all through to post-election period. During 
the pre-election, the key issues to watch out 
for include voter registration, accreditation of 
observers, and issuance of relevant codes of 
conduct for all the parties involved, engagement 
of staff including their training, civic education 
and general security situation in the country 
among others. 

During elections, the key issues include 
enforcement of election laws, coordination and 
cooperation of national security systems to 
assure peaceful elections; vigorous enforcement 
of media laws for objective coverage and dealing 
with hate speech; application of ICT as a crucial 
tool for free and fair elections; steadfastness 
in upholding independence on the part of 
the Independent Electoral and Boundaries 
Commission (IEBC); implementation of the code 
of conduct for political parties and candidates 
as well as effective and efficient logistical 
arrangements for polling, tallying and reporting 
results. 

The post-election stage is concerned with 
ensuring accurate and timely announcement 
of the results. Credibility of election results 
enhances possibilities of the outcome being 
accepted across the board and thus less 
chances of conflict over electoral outcome. An 
independent and credible judiciary is however 
important in managing electoral disputes, both 
before and after elections.
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5.1 PROGRESS

Commendable progress has been made in the 
area of delimitation of electoral boundaries 
and management of elections. In particular, the 
Parliament had already enacted the following 
legislations by the first constitutional deadline:

a. Urban Areas and Cities Act, 2011;

b. Political Parties Act, 2011;

c. Elections Act, 2011; and

d. Independent Electoral and Boundaries 
Commission Act, 2011

The Independent Electoral and Boundaries 
Commission (IEBC) has since been appointed in 
accordance with the Independent Electoral and 
Boundaries Commission (IEBC) Act, 2011 and the 
relevant provisions of the Constitution. Following 
the appointment of the commission, the process 
of preparing for the first General Elections under 
the Constitution of Kenya, 2010, has started. The 
IEBC has in particular revamped its secretariat 
and has been exploring possibilities of using 
ICT in election management. It has undertaken 
a mock election exercise in Kajiado North and 
Malindi Constituencies.

Despite the incidents of violence perpetrated 
by the Mombasa Republican Council (MRC) 
that marred the exercise in Malindi, Elections 
Observation Group commended the Independent 
Electoral and Boundaries Commission for 
undertaking the first ever mock elections in 
history. The mock elections took place on March 
24 2012.

The purpose was to test the six (6) election 
system and identify any challenges (cost, 
logistical etc.) so as to begin to develop solutions 
ahead of general elections. Political parties 
and other stakeholders were invited to the 
function. Despite the Malindi incident, voting 
for the six “candidates” went on well in the 
two constituencies. There were two systems 
being tried out; the voting process that involves 
dropping a ballot into six different boxes 
(six ballot system) while the other involves 
combining two ballots in one box (three ballot 
system). 

The voter turnout was however low. The reasons 
for such low voter turnout are still unclear, but 
it is possible the lack of hype and anticipation 
normally associated with the actual election 
could have been a factor. The Independent 
Electoral and Boundaries Commission (IEBC) 
made a number of observations and it is now 
using the lessons from the mock elections to 
draw a strategy for the coming general elections. 
The Independent Electoral and Boundaries 
Commission (IEBC) has also indicated that it will 
strictly enforce the Electoral Code of Conduct for 
political parties and candidates. 

The office of Registrar of Political Parties was 
established under Section 33 of the Political 
Parties Act of 2011 as a State Office under Article 
260 of the Constitution. It previously operated 
as an office within the Electoral Commission. 
This office has not been reformed in line with 
the new order. The office when fully reformed 
is expected to streamline operations of political 
parties so as to achieve democratic practices.

Under the Elections Act, a public officer who 
intends to contest an election in accordance 
with the provisions of the act is required to 
resign from public office at least seven months 
before the date of the election.35The section 
aims at ensuring that public officers do not 
take unfair advantage of the public office they 
hold on the countdown to the General Elections. 
Such unfair advantage may include use of 
government resources and machinery to run 
election campaigns as well as use of the public 
office to entice supporters.

Accordingly, the Independent Electoral 
and Boundaries Commission (IEBC)has 
communicated that if the election date is March 
4, 2013, then the last date for a public officer who 
intends to contest in the elections is expected 
to resign from public office by or on August 3, 
2012. A public officer who fails to do so shall not 
be eligible to contest in the election. However, if 
elections are held earlier than the Independent 
Electoral and Boundaries Commission (IEBC)
set date of March 4, 2013 the Independent 
Electoral and Boundaries Commission (IEBC)
appears to have taken the view that since the 
dissolution of the Grand Coalition Government 

35 Section 43(5)
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thereby triggering the General Elections would 
be a matter outside the control of a public officer 
intending to contest, then such officer should 
not suffer any prejudice. In such eventuality, 
Independent Electoral and Boundaries 
Commission (IEBC) would act to ensure the 
timelines that are set take into account a fair 
consideration to all potential candidates.

On delimitation of boundaries, the Independent 
Electoral and Boundaries Commission (IEBC) 
issued its preliminary report for public comments 
in February 2012 and subsequently published 
the delimitation order in the Kenya gazette 
providing a list of 80 new constituencies and 
electoral wards to be used in the forthcoming 
elections. The dissatisfied interested parties 
have already filed court cases to challenge the 
delimitation of constituency boundaries for 
both national and county assemblies’ electoral 
areas. The issues raised in the 134 cases filed 
in the High Court against the IEBC delimitation 
report include failure to comply with the 
recommendations by the National Assembly, 
breach of the principle of community of interest 
through dilution or concentration of voters and 
alleged unfair distribution of the constituencies. 

The High Court is expected to adjudicate 
and decide the cases within the prescribed 
constitutional period of three months from 
the date of filing the application for review 
of the decision by Independent Electoral and 
Boundaries Commission (IEBC).36 On May 22, 
2012 five Judges were picked to hear the over 
134 cases touching on boundaries created by 
the electoral body in March. The cases will be 
heard for nine consecutive days owing to the 
urgency of the matter. The Constitution sets 90 
days for the cases to be heard and determined.

5.2 CHALLENGES

The electoral and boundaries implementation 
process is faced with major challenges some of 
which include:

a. Uncertainty over the election date, which 
means that it is difficult to accurately 
programme the pre-election activities 

36 Article 89 (11)

such as validation of voter registers, 
civic education, hiring and training 
relevant staff and procuring the relevant 
election materials. Although the High 
Court made a decision about the election 
date on January 13, 2012, subsequent to 
which the Independent Electoral and 
Boundaries Commission (IEBC).IEBC 
declared the first General Election date 
to be March 4, 2013, these uncertainties 
have persisted. This has mainly been 
due to the delays in tendering for 
the Biometric Voter Register, but 
insinuations by leaders that the date 
could be changed have equally not 
helped matters either.

b. The Campaign Financing Bill, 2012 has 
not been enacted with the consequence 
that funding of campaigns may not 
be entirely subjected to scrutiny in 
line with the law because, while the 
law has delayed, candidates and 
political parties have not only started 
raising campaign funds but have also 
embarked on campaigns. A major 
concern is that politicians currently 
serving in Government may unfairly 
use public resources in their political 
campaign missions. In addition, there 
is a major concern that political parties 
and aspirants may use illegal or corrupt 
sources of campaign resources.

c. The Judiciary appears to have been 
overwhelmed with the numerous cases 
which have been filed to challenge the 
report of the Independent Electoral and 
Boundaries Commission (IEBC). on the 
delimitation of electoral boundaries. The 
determination of these cases and the 
level of satisfaction that will be derived 
from the decisions of the Judiciary by 
the people will go a long way towards 
shaping the much desired peaceful 
elections. Of greater concern is whether 
at the end of the delimitation process 
IEBC will retain its independence or at 
least perception of its objectivity to run 
a free and fair General Election.
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d. Section17 (3) of the Political Parties Act 
2011 bars any person from belonging 
to multiple political parties at the same 
time. The law also says that members 
of a party who publicly advocate the 
formation of another party or promote 
another party’s ideology, interests or 
policy would be deemed to have resigned 
from their previous parties. Politicians 
violating this law are not meant to still 
be serving in Parliament. However, no 
action has been taken against politicians 
who have flouted this section.

e. Section17 (3) of the Political Parties Act 
2011 bars any person from belonging 
to multiple political parties at the same 
time. The law also says that members 
of a party who publicly advocate the 
formation of another party or promote 
another party’s ideology, interests or 
policy would be deemed to have resigned 
from their previous parties. Politicians 
violating this law are not meant to still 
be serving in Parliament. However, no 
action has been taken against politicians 
who have flouted this section.
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CHAPTER SIX
SECURITY

6.0 INTRODUCTION

Chapter 14 of the Constitution defines the 
national security organs. The Constitution also 
spells out the principles of national security. 
The organs of national security include the 
Kenya Defence Forces; the National Intelligence 
Service and the National Police Service. The main 
objective of the security organs is to promote 
and guarantee national security in accordance 
with the principles of national security set out 
in the constitution. Security agencies are now 
required by law to be impartial and apolitical.37

Members of the Independent Police Oversight 
Authority were sworn in on June 4, 201238way 
after the 18 month constitutional deadline. It is 
now expected that IPOA will settle down to work 
and begin to receive complaints against police. 
The National Police Service Commission, which 
will be responsible for recruitment and even 
vetting of officers, has not been constituted 
following controversy over the list of names of 
Commissioners submitted. This means that the 
vetting of police officers has been held back just 
like the appointment of the Inspector-General 
and the two deputies. The upshot of this is that 
comprehensive police reforms are yet to be 
realised.

6.1 PROGRESS

That aside, security and justice sectors have 
witnessed considerable progress. The following 
are the legislations which have been enacted:

a. The National Police Service Act, 2011;

37 Article 239
38 http://www.kbc.co.ke/news.asp?nid=76780

b. The National Police Service Commission 
Act, 2011;

c. The Independent Policing Oversight Au-
thority Act, 2011

d. The Power of Mercy Act, 2011

On the security function, the County 
Governments Bill, 2012 has no reference to any 
security function being deployed to counties. 
Instead, the Bill allows the governor to chair a 
County Security Council subject to structure 
set out in Police Service Act and other security 
legislation to be enacted.

Section 41 of the National Police Service Act 
creates a County Policing Authority chaired by the 
Governor or a member of the County Executive 
Committee appointed by the Governor. In that 
committee, there are two elected members 
nominated by the County Assembly. At some 
point, the President refused to assent to the 
County Governments Bill, 2012, on grounds 
which he had already accepted while assenting 
to the National Police Service Act. President 
Kibaki had argued that Section 52A of the Bill 
was unconstitutional and maintained that 
national security was not a function of county 
governments39. 

The parliamentary departmental committee 
on Local Authorities backed President Kibaki’s 
objection to an amendment making the DCs and 
DOs answerable to governors. In their report 
tabled in Parliament in March, the committee 
concurred with the President’s position that 
the Provincial Administration should remain 
under the national government and answerable 
to the President. The committee also agreed 

39 Uproar over President’s memo on County bill: http://www.
kbc.co.ke/news.asp?nid=75404
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with the President’s proposal that the national 
government should be allowed time to 
restructure the provincial administration.

The committee proposed the deletion of Article 
30 (1) (i), which had placed the National Security 
Council under the County government40. This 
will have required the provincial administrators 
to report to governors instead of the President. 
The restructuring is supposed to be within the 
first five years from the day of the promulgation 
of the new constitution. 

The question of Police reforms has been 
long standing. There has been clamour to 
transform the Police force41.It is in this light 
that the Constitution made radical proposals to 
overhaul the Police force. Article 243(1) of the 
Constitution establishes the National Police 
Service while Article 246(1) of the Constitution 
creates the National Police Service Commission. 
The composition of the National Police Service 
Commission is further provided for under section 
4(1) of the National Police Service Act, 2011, 
which states that the Commission shall consist 
of nine members appointed in accordance with 
the Constitution and the provisions of the Act. 
Together with the Constitution, these statutes 
are supposed to guide police reforms, but 
the current stalemate over nominees to the 
National Police Service Commission threatens 
to derail the process.

The parliamentary Committee on security 
noted that list of nominees forwarded to 
Parliament had two inadequacies - political 
and constitutional. The political angle was that 
the Prime Minister had complained about not 
being consulted. The constitutional dimension 
was that none of the persons nominated to 
the National Police Service Commission was 
qualified to be appointed as High Court Judge, 
which is in contravention of Articles 246(2) 
(a) (i) and 166(2) of the Constitution. The 
Committee recommended that Parliament 
rejects the appointments of the six nominees 
to the National Police Service Commission. The 
Committee further recommended that the six 

40  The parliamentary departmental committee on Local 
Authorities report, National Assembly.
41  See preamble to the National Accord and Reconciliation Act, 
2008.

nominees be referred back to the President to 
submit fresh nominations. 

6.2 CHALLENGES

The main challenges in the implementation of 
reforms under the security and justice sector 
include: 

a. Ensuring that the process of vetting of 
the judges and magistrates remains 
gives birth to a credible, independent and 
corruption free judiciary that will deliver 
justice to all efficiently and effectively. 
A related challenge is for the judiciary 
to assure continued service delivery 
alongside the on-going vetting process.  

b. There has been considerable delay in 
the appointment of the national police 
service commission and the independent 
policing oversight authority. These 
are two institutions which are crucial 
to police reforms which should be 
undertaken before the inception date for 
the county governments.

c. There is need for training and 
reorientation of public officers, especially 
police officers, on the provisions of the 
2010 constitution of Kenya. This is more 
so in view of the frequently unchanged 
police, feared to have the potential to 
undermine the bill or rights and the 
principles of national security under the 
constitution.

d. Finally, there is need to enhance the 
staff capacity of the security and justice 
departments. Critical among them are 
the judiciary, the offices of the director 
of public prosecutions, the office of the 
attorney general and the national police 
service. 
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CHAPTER SEVEN
JUSTICE

7.0 INTRODUCTION

Following the promulgation of the Constitution 
in August 2010, a number of new institutions 
in the Governance, Justice, Law and Order 
Sector (GJLOS) were created while some of the 
existing ones were restructured. The newly 
established institutions are the National Police 
Service Commission (NPSC), the Constitution 
Implementation Commission (CIC) and the 
Office of the Director of Public Prosecutions 
(DPP), which used to be a department in the 
office of the Attorney General. The Judicial 
Service Commission (JSC) was revamped and 
reconstituted; the Interim Independent Electoral 
Commission (IIEC) and The Independent Electoral 
and Boundaries Commission (IEBRC) were 
merged to become the Independent Electoral 
and Boundaries Commission (IEBC). The Kenya 
Anti-Corruption Commission became the Ethics 
and Anti- Corruption Commission (EACC). These 
are just but a few of the institutions affected 
under the new order. 

It is the justice system that has the primary 
mandate to protect the Bill of Rights and the 
rule of law, including instilling a culture of 
constitutionalism. Some of the institutions in 
the justice sector are the Judiciary, the Attorney 
General, the Ministry of Justice, the Director of 
Public Prosecutions and the Kenya National 
Commission on Human Rights. The idea is to 
ensure access to justice by all, although it is 
also true that the Kenyan justice system has 
had numerous challenges that in the past have 
impacted negatively on access to justice. 

With formal justice systems, challenges lie with 
inflexible procedures, slow processes, complex 
laws and policies and prohibitive legal fees. 

Informal justice systems on the other hand 
often use traditions and customs as the basis 
for decisions, many of which are not informed 
by national laws and policies or human rights 
instruments which guarantee equal treatment 
and equality before the law. This has the net 
effect of perpetuating patriarchal practices and 
reinforcing practices which further marginalize 
minority groups such as women and youth.

While both systems have short comings, it 
cannot be denied that local justice systems– 
also referred to as Alternative forms of Dispute 
Resolution42and which include reconciliation, 
mediation, arbitration and traditional dispute 
resolution mechanisms – often conclude cases 
faster, have relatively easier and friendlier 
processes to follow and are more affordable to 
engage with than the formal justice system. 

7.1 PROGRESS

The justice sector has witnessed considerable 
progress. There have been measures, which are 
part of the ongoing reforms, aimed at boosting 
public confidence in the judicial system43. This 
can be demonstrated by the sheer number of 
reform initiatives, which include the new way 
of appointing judges through a competitive 
and open process, the vetting of judges and 
magistrates and a vibrant Judicial Service 
Commission. 

42 Article 159 (2) (c)
43 Progress Report on the Transformation of the Judiciary the 
First Hundred and Twenty Days 19th October, 2011By: Dr. Willy 
Mutunga, Chief Justice/President Supreme Court of Kenya
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The following are the legislations which have 
been enacted:

a. The Kenya National Human Rights 
Commission Act, 2011;

b. The National Gender and Equality 
Commission Act, 2011;

c. The Commission on Administrative 
Justice Act, 2011;

d. The Power of Mercy Act, 2011

Under the new Constitution, some of the 
functions of the Office of the Attorney-General 
have been taken away. In the reforms that 
followed at the Attorney General’s offices, the 
office of the Director of Public Prosecutions (DPP) 
was split away and created as an independent 
institution in charge of prosecutions.
The 2010 Constitution now requires the 
judiciary to embrace alternative forms of 
dispute resolution44.It is, however, categorical 
that traditional dispute resolution methods 
shall not be used in a way that contravenes 
the Bill of Rights or is repugnant to justice and 
morality or is inconsistent with the spirit of 
the constitution45. The Chief Justice has since 
initiated a process that looks into how to apply 
traditional dispute resolution mechanisms46. He 
has urged for the mobilisation of community 
elders for the purpose.
Commendable progress is the coming into 
operation of the Judges and Magistrates Vetting 
Board. The Board, which has completed the 
vetting of the judges of the Court of Appeal, has 
recommended the sacking of four judges. The 
Board has now embarked on the vetting of the 
Judges of the High Court. The Kenya National 
Commission on Human Rights (KNCHR), which 
had earlier been created as a statutory body 
under the Ministry of Justice, National Cohesion 
and Constitutional Affairs(MoJCA, is now an 
independent commission established under 
Article 59 of the Constitution.
Further, by the very enactment of the Commission 
on Administrative Justice Act, 2011, a new 
institution, the Commission on Administrative 

44 Article 159 (2) (c)
45 Article 159 (3)
46 The Standard, May 10, 2012 - www.standardmedia.co.ke/stan
darddigitalworld/?articleID...

Justice, was created in line with Article 59 of the 
Constitution. Now an independent commission 
with its own vote, it previously used to be known 
as the Public Complaints Standing Committee 
(PCSC) under the Ministry of Justice, National 
Cohesion and Constitutional Affairs.
The Truth, Justice and Reconciliation Commission 
has already completed collection of statements 
and data on historical injustices. But its report 
has delayed thus heightening concerns that it 
may not adequately respond to the numerous 
grievances around the country. This is despite 
the fact that the Truth, Justice and Reconciliation 
Act of 2008, has previously been extended to 
allow it more time to work. 

7.2 CHALLENGES

The following are the key challenges in the 
justice sector: 

a. Ensuring that the process of vetting of the 
judges and magistrates shall result into 
a credible, impartial, and independent 
and corruption free judiciary. The other 
challenge is whether the judiciary can 
continue to deliver services in spite of 
the on-going vetting process. 

b. There is the continuing demand for 
staffing of the state organs and 
departments involved in the justice 
services with competent and right 
numbers of officers. Critical among such 
state organs and departments are the 
judiciary, the offices of the director of 
public prosecutions and the attorney 
general. 

c. The departmental committee on justice 
and legal affairs report noted that 
the Kenya National Integrated Civic 
Education (KNICE), which is under the 
Ministry of Justice and Constitutional 
Affairs, had a funding gap since it 
was given ksh815.7 million against 
ksh1.2 billion that had been requested. 
The ministry told the committee 
this limitation of funding would 
adversely affect the implementation 
of civic education on the contents and 
implications of the constitution. 
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CHAPTER EIGHT
LEADERSHIP AND INTEGRITY

8.0 INTRODUCTION

There are several provisions in the 2010 
Constitutional that define parameters for 
leadership and integrity. They include Article 
10 on the national values and principles of 
governance; Article 232 on the Values and 
Principles of Public Service and Chapter Six on 
Leadership and Integrity. Chapter Six outlines 
requirements for state officers, responsibilities 
of leadership, citizenship and leadership, 
establishment of the ethics and anti-corruption 
commission and legislation on leadership.  The 
premise of the provisions on leadership and 
integrity is to promote servant leadership. 
In addition, the provisions aim at eradicating 
corruption in leadership and public service 
thereby promoting ethical, efficient and effective 
service delivery. 
The enabling legislation on leadership and 
integrity remains the Public Officer Ethics Act, 
2003, which provides for the code of conduct 
for public officers and the need for every public 
officer to make declaration of income, assets 
and liabilities. The Act requires the officer also 
to make such declaration with respect to the 
spouse or spouses and dependent children 
below the age of 18 years. One is required 
to make such declarations within 30 days of 
becoming a public officer and then subsequently 
make declarations every two years. One is also 
required to make the final declaration within 30 
days of ceasing to be a public officer. Adherence 
to the code of conduct and the requirement to 
make the financial declarations is an indicator 
of a public officer’s willingness to uphold the 
leadership and integrity standards of the public 

service47. There are surveys that have been 
undertaken on the impact of the Act, and it would 
important to review this section alongside the 
findings of the surveys.  

8.1 PROGRESS

The Anti-Corruption and Economic Crimes Act 
has been amended to align it with the 2010 
Constitution. The new Act has been renamed 
to the Ethics and Anti-Corruption Commission 
Act, 201148. The newly established Ethics and 
Anti-Corruption Commission (EACC) is required 
to ensure compliance with the constitutional 
provisions on leadership and integrity. 
The Kenya Anti-Corruption Commission (KACC) 
was transformed to the Ethics and Anti-
Corruption Commission (EACC) pursuant to 
Article 79 of the Constitution and the Ethics and 
Anti-Corruption Act of 2011. It draws its core 
functions from this Act, the Anti-Corruption 
and Economic Crimes Act of 2003, although 
additional provisions will be outlined in the 
upcoming Leadership and Integrity Bill, 2012. 
The Ethics and Anti-Corruption Commission 
(EACC) is to combat corruption and economic 
crime through law enforcement, prevention and 
public education. 
The process of appointment of the members 
of the Ethics and Anti-Corruption Commission 
(EACC) was open and participatory, although 
there were concerns about transparency of 
the process and therefore the integrity of the 
nominees. Subsequently, the list of candidates 
submitted to Parliament by the President 
was criticised as lacking sufficient passion or 

47 The survey has been undertaken by the Public Service 
Commission of Kenya and the Prime Minister’s Office.
48 Article 79
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integrity to lead the war against corruption. 
This led to serious delays in the appointment of 
members of the commission.
Parliament finally approved the nominees, but 
it was not long before an individual rushed to 
court to stop the new Chairman49 from assuming 
office and thus paralysing the work of the EACC 
further. In particular, the President had on 
May11, 2012 appointed Mr.Mumo Matemu as 
chairperson together with Prof. Jane Kerubo 
Onsongo and Irene Cheptoo Keino as members 
of the Ethics and Anti-Corruption Commission 
(EACC) in line with Section 6 (9) of the Ethics and 
Anti-Corruption Act, 201150.
The Ministry of Justice, National Cohesion 
and Constitutional Affairs (MoJCA) has been 
developing legislation on leadership and 
integrity that would operationalise Chapter Six 
of the constitution51.The ministry has also been 
developing a national policy on the principles and 
values of national governance. The leadership 
and integrity Bill sets the vetting threshold for 
public and state officers.

8.2 CHALLENGES

The following are the key challenges in the area 
of ethics and integrity: 

a. The legislation on leadership to 
establish procedures and mechanisms 
for realisation of the constitutional 
provisions on leadership and integrity 
has not been enacted. Whereas the 
legislation is due within 24 months, it 
is an urgent legislation needed to guide 
the forthcoming general elections. The 
legislation is expected to provide for 
administrative matters on leadership 
and integrity; penalties for contravention 
of the provisions on leadership and 
integrity; application of the leadership 
and integrity chapter to public officers 
generally; and to provide for measures 
for promotion of the principles of 
leadership and integrity as provided 

49 Parliamentary Hansard, May 10, 2012
50 Kenya Gazette Vol. CXIV-No. 40 Notice No. 6602 of 11th May, 
2012
51 Article 80

for in the constitution including the 
enforcement mechanisms. 

b. The legislation to give full effect to the 
values and principles of public service 
as envisaged under the Constitution has 
not been enacted52. This law is crucial for 
an effective and efficient public service 
that upholds the principle of service to 
the people. Thus, whereas the legislation 
is due within 36 months, it is an urgent 
legislation needed for proper functioning 
of the public service at both the national 
and the county levels. 

c. Resistance to change among current 
crop of politicians and State officers

d. Political party conflicts especially Orange 
Democratic Movement and Party of 
National Unity conflicts which make it 
difficult to have a genuine debate and 
platform for objective formulation of a 
framework for realisation of leadership 
and integrity.

52 Article 232 (3) provides that Parliament shall enact 
legislation to give full effect to the Article which provides for 
the values and principles of public service.
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CHAPTER NINE
LAND

9.0 INTRODUCTION

Land being a sensitive issue in Kenya that has 
various unresolved historical issues around 
the country is obviously a critical factor to the 
success of the devolved system of government. 
This underscores the significance of land 
reforms to devolution. 

According to the Constitution, land in Kenya shall 
be held, used and managed in a manner that is 
equitable, efficient, productive and sustainable. 
The principles of land use and management 
include equitable access to land; security of land 
rights; sustainable and productive management 
of land resources; transparent and cost effective 
administration of land; sound conservation and 
protection of ecologically sensitive areas and 
elimination of gender discrimination in law 
among others. The constitution further provides 
that these principles shall be implemented 
through a national land policy developed and 
reviewed regularly by the national government.53

The constitution classifies land into public, 
community or private land.54 Parliament is 
required to make legislation to provide for each 
category of land. The National Land Commission 
is established in the constitution with the general 
objective of working towards the realisation of 
the principles of the land policy provided for in 
the constitution.55

53 Article 60
54 Article 61
55 Article 67

9.1 PROGRESS

The Constitution requires Parliament to pass 
laws that will give effect to Chapter Five of the 
Constitution of Kenya, 201056. As at the end of 
April 2012, the following legislations had been 
passed: Environment and Land Court, 2011; 
Land Registration Act, 2012; National Land 
Commission Act, 2012; the Land Registration 
Act, 2012, and Land Act, 2012. Recruitment for 
positions in the National Land Commission as 
well as for the Judges in the Environment and 
Land Court has started, with the Selection Panel 
having invited applications. It is already evident 
that the recruitment process will adhere to the 
principles of leadership and integrity as outlined 
in the Constitution, and will also seek to remain 
transparent and participatory. The National 
Land Policy, which was passed by parliament 
in 2009, to a great extent influenced to the 
contents of major land laws, including Chapter 
Five of the Constitution on land.

9.2 CHALLENGES

There had been numerous challenges with the 
pace at which land reforms are going. First, the 
enactment of relevant legislations have delayed, 
at some point having to be postponed beyond 
the initial deadline. Then there have been 
questions about the delay in the establishment 
of the National Land Commission (NLC). Some 
have argued that the setting up of the National 
Land Commission (NLC) did not have to wait for 
the Act as it had already been created under 
the Constitution. But even if it had to wait for 
the National Land Commission Act, it should 

56 Land and Environment
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still have been in place by February, 2012. The 
office of the Commissioner of Lands should also 
have been disbanded and its functions taken 
over by the National Land Commission (NLC). 
Delays were attributed to internal resistance 
and vested interests in the land sector, including 
alleged corruption cartels.

The Community Land Bill, 2011 has not been 
enacted. Under the constitution, community 
land vests in the communities identified on the 
basis of ethnicity, culture or similar community 
of interest.57Without the relevant legislation, 
therefore, the emotive issue of community land 
remains unaddressed.

57 Article 63
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CHAPTER TEN
CIVIC EDUCATION

10.0 INTRODUCTION

There is need for a coherent civic education 
programme on the new constitutional 
dispensation. This should address issues of 
both form and content under the new order in 
order to realise the intended outcomes such as 
an informed citizenry capable of enjoying their 
civic responsibilities and obligations. 

The Constitution anticipates a participatory 
system where the people are actively involved 
in governance58. It is therefore necessary that 
efforts are made to carry out comprehensive 
civic education both by the state and non-state 
actors to facilitate effective exercise of sovereign 
power by the people. There is an urgent need for 
a massive civic education so that Kenyans can 
be actively involved in the implementation of 
a document they understand. The Ministry of 
Justice, National Cohesion and Constitutional 
Affairs (MoJCA) is spearheading civic education 
under the Kenya National Integrated Civic 
Education Programme (K-NICE).

10.1 PROGRESS

Visible success stories can be told on the subject 
of citizen awareness following the promulgation 
of the Constitution of Kenya, 2010. Key success 
stories include:

a. In the process of making policies 
and legislation, Commission for the 
Implementation of the Constitution (CIC) 
has made it mandatory for ministries 
and departments to demonstrate 
involvement of the people. This aspect of 

58 Article 1 of the Constitution of Kenya, 2010

participation by the people has become 
a fertile platform for public awareness 
during which the people not only give 
their views but also take the opportunity 
to learn about the constitution and the 
subject at hand. Examples in which 
participation of the people has been 
manifested in the making of policies and 
legislation include those on devolved 
government under the Taskforce on 
Devolved Government, land and on the 
Teachers Service Commission.

b. Public appointments have vigorously 
implemented the principles of 
competitiveness, inclusivity and 
generally the participation of the 
people. This process has led to massive 
public awareness especially in matters 
such as the constitutional structure 
of government, the functions of the 
various departments or commissions 
and agencies, and most important, 
questions of integrity and public service 
values and principles have acquired a 
legitimate platform of household and 
media discourse. 

c. The media has made the constitution 
and its implementation a centre topic 
in news reporting, editorials and 
features. The media houses are also 
reforming to meet the constitutional 
requirements. A good example of media 
reforms is the decision by Nation Media 
Group on conditions to be satisfied by 
paid up campaign and political party 
advertisements. The conditions are 
aimed at achieving media objectivity in 
reporting electoral process especially 
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eradicating hate speech and incitement 
to violence during campaigns.

d. It is notable that the Government in 
partnership with Non State Actors has 
developed a national programme for 
civic education known as Kenya National 
Integrated Civic Education Programme 
(K-NICE).K-NICE is run by a joint 
committee with equal representation 
from Civil Society Organisations and 
the Government. The programme 
aims at creating the necessary civic 
awareness, reorienting the national 
psyche for the new dispensation and 
engendering robust public engagement 
in the implementation process. It 
is considered that through the civic 
education programme, citizens will be 
equipped with civic skills, knowledge 
and attitude necessary to derive 
benefits that the constitution promises 
and to meaningfully engage with the 
governance processes. The specific 
objectives of the K-NICE programme 
include59: 

i. Ensure sustainable information 
and awareness on the constitution, 
its principles, structures and 
processes;

ii. Enable citizens to actively engage 
government and governmental 
processes as a civic duty;

iii. Inculcate a culture of adherence 
to the constitution amongst 
government agencies, non-state 
actors and individuals;

iv. Develop a culture of 
constitutionalism, respect for the 
rule of law and public engagement; 
and

v. Foster a system that ensures 
governmental responsiveness to its 
citizens and citizens’ responsibility 
for keeping government in check.

59  http://www.justice.go.ke/index.php?option=com_content&
task=view&id=211&Itemid=43

According to the Acting Permanent Secretary 
in the Ministry of Justice, National Cohesion 
and Constitutional Affairs (MoJCA) Mr. Gichira 
Kibara60, Kenya National Integrated Civic 
Education Programme (K-NICE).has developed a 
civic education curricular in conjunction with the 
Kenya Institute of Education (KIE) and validated 
by stakeholders. Non state actors have also 
been allowed to develop materials that are 
approved and certified by K-NICE. The ministry 
is also carrying out orientation and training for 
civil servants in line with the requirements of 
the Constitution61.

10.2 CHALLENGES:

The key challenges facing civic education and 
the new constitutional dispensation include:

a. A number of civic education providers are 
not familiar with government processes 
and have thus assumed that the K-NICE 
funding is a grant while it is actually 
supposed to be managed in accordance 
with Government financial management 
and procurement laws. Accordingly, the 
institutions to undertake civic education 
are expected to use their resources 
and thereafter seek refund from the 
government.

b. The challenge of the financial and 
human resources to run the nationwide 
civic education programme;

c. The challenge of a delayed roll out of the 
programme;

d. Lack of a supportive legal framework;

60  Comments at this report’s Stakeholders’ Validation Meeting 
on May 30, 2012 at Hilton Hotel
61  See note 62
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CHAPTER ELEVEN
REFORMING THE CONSTITUENCY DEVELOPMENT FUND (CDF) 
FRAMEWORK62

11.0 INTRODUCTION

The Kenyan constitution outlines the traditional 
principle of separation of powers63. The principle 
requires the various branches of government – 
the Executive, the Judiciary and the Legislature 
– to have clearly spelt out powers and functions. 
The Constitution adopts this principle by creating 
and defining specific powers and functions of the 
Legislature at Chapter Eight (8), the Executive at 
Chapter nine (9), and the Judiciary at Chapter ten 
(10).

The Constituency Development Fund Act 2003 
allows sitting Members of Parliament to be 
members of the CDF Committee. The Act also 
gives the MP responsibility to select those who 
will manage CDF at the constituency level during 
his term. The doctrine of separation of powers 
would require that the role of MP’s in CDF be 
that of oversight. Their place now would be to 
watch over the executive’s management of the 
fund. 

It is imperative that the review of the 
Constituency Development Fund Act meets the 
set Constitutional standards. This process should 
also fit into the County governance framework 
created under the Devolved government policy 
and legislation. The Constituency Development 
Fund (CDF) is presently administered outside 
the mainstream budgeting process. This has 
resulted in duplication and implementation 
overlaps as well as jurisdictional conflicts. 

62 The Institute for Social Accountability (TISA): Memorandum 
on the on-going Constituency Development Fund (CDF) Review 
Process
63 Article 1 (3)

Legislators have also tried to use it to promote 
their electoral interests through particularistic 
local projects (roads, schools, hospitals, 
sanitation systems). The CDF has also been 
undermined by patronage and clientelism.

The CDF review process is underway and 
should incorporate contributions from the 
civil societies (CSO’s), Commission for the 
Implementation of the Constitution (CIC), 
Commission for Revenue Allocation (CRA) and 
the public as key stakeholders.  The Institute 
for Social Accountability [TISA] holds the view 
that although the CDF is a noble idea useful in 
combating poverty and inequality in Kenya, it’s 
imperative to review the CDF Act in line with the 
letter and spirit of the Constitution64.

Whereas the Constituency Funds Committee 
(CFC) has initiated the review process, it has 
done so contrary to constitutional requirements 
for citizen participation; and without the input 
of the Commission for the Implementation of 
the Constitution (CIC) and other relevant actors. 
Furthermore, Constituency Development Fund 
(CDF) has been marked with transparency 
challenges which make it even more susceptible 
to abuse during this transition phase.

11.1WAY FORWARD

a. The Constituencies Fund Committee should 
institute an information disclosure policy 
in line with Article 35 of the Constitution 

64 The Institute for Social Accountability (TISA): Memorandum 
on the on-going Constituency Development Fund (CDF) Review 
Process

The Institute for Social Accountability (TISA): Memorandum on the on-going Constituency 

Development Fund (CDF) Review Process
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so as to avail information on the status 
of implementation of CDF transition. This 
would include access to project lists, status 
reports, work plans and project files to 
enable residents track the transition of CDF 
project in their respective constituencies.

b. All constituencies should be required to 
prepare transition plans and share these 
with the public to open up the transition 
process to public oversight. The CDF Board 
should institute measures to fast-track the 
completion and hand over of all CDF projects.

c. Constituency Development Fund (CDF) 
financial audit and documentation should 
be urgently commenced in all constituencies 
and cases of fraud forwarded to the CDF 
Board, Criminal Investigation Department 
and the Ethics and Anti-Corruption 
Commission (EACC) for action. 

d. From a functional perspective, the CDF 
should be administered by the county 
government. Further, there was a proposal 
that the Board be reconstituted to manage 
conditional grants at the national level. 
There is no legal basis to transit the CDF 
Board members. This proposal risks pre-
empting the deliberations around the grants 
framework.
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CHAPTER TWELVE
SUMMARY OF KEY RECOMMENDATIONS

12.0 INTRODUCTION

In view of the status report as set out in 
the foregoing chapters, the following key 
recommendations are made as what would add 
impetus to he preparedness for the devolved 
system of government.

12.1 DEVOLUTION

a. Parliament needs to extend time to allow 
further stakeholder input and consensus 
leading to enactment of the County 
Governments Bill, 2012 and the Public 
Financial Management Bill. These two bills 
were enacted into law on 24th July 2012, a 
period after the development of this report.

b. There is need to institute the relevant 
administrative systems and processes 
to bring into effect the various legislative 
provisions.

c. The constitutional commissions should 
create frameworks that enable heightened 
vigilance and continuous monitoring of 
the devolution process by Civil Society 
Organisations.

d. The Transition Authority (TA) should provide 
a clear road map on the transition to counties 
through implementation of the Transition to 
County Government Act, 2012.

12.2 FINANCIAL RESOURCE

a. There is need to consistently work towards 
improved national economic performance.

b. There is need to improve Kenya’s human 

development index through enhanced 
equality and equity in accessing incomes, 
health and education.

c. There is need to facilitate full operation of 
the offices of the controller of budget and 
the auditor-general.

d. There is need to align the operations of 
the Central bank of Kenya and the Kenya 
revenue authority to the provisions of the 
constitution.

e. There is need to align the procurement laws 
to the constitution.

f. There is need to sensitise the people of 
Kenya on their right to participate in public 
finance processes as well as their civic 
duty to contribute to a better economic 
performance.  

g. There is need to ensure revenue allocation 
by Commission on Revenue Allocation 
(CRA) is done in an equitable manner where 
resources match and follow functions as 
provided for in the Constitution.

12.3 HUMAN RESOURCE

a. Legislative and administrative measures 
should be instituted to achieve smooth 
transition to the county public service. 

b. The Government should publish and 
publicise initiatives undertaken to reorient 
public officers to right attitudes that support 
the devolved system of government.

c. There is need to develop a generic framework 
to aid cooperation, support and staff mobility 
between national and county governments 
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as well as among the county governments.

d. There is need to provide adequate budgetary 
allocation to meet the human resource 
needs for the county governments.

e. There is need to train and build the capacity 
of the 47 counties.

f. There is need to uphold transparency in 
the recruitment of State Officers in the 
county public service to ensure there is no 
domination of particular clans or tribes in 
the county public service at the expense of 
minority clans or tribes.

12.4 ELECTORAL BOUNDARIES AND 
ELECTIONS

a. There is need to end persistent uncertainty 
over the election date.

b. There is need to enact the Campaign 
Financing Bill, 2012.

c. There is need to finalise the delimitation 
of electoral boundaries including 
constituencies for representation in both 
the National Assembly and the County 
Assemblies.

d. The Judiciary should determine the pending 
court cases on delimitation of electoral 
boundaries. 

e. There is need to institute preparatory 
measures for the forthcoming General 
Elections.

f. There is need to undertake voter registration. 

g. There is need to undertake civic education.

h. There is need to implement the electoral 
code of conduct.

i. There is need to hasten the appointment of 
a substantive registrar of political parties. 

j. The Minister of Justice should provide 
direction on the proposed constitutional 
amendments on gender representations.

12.5 SECURITY AND JUSTICE

a. The Judiciary should assure continued 
service delivery alongside the on-going 
vetting process so that anxiety does not 
interfere with the performance of judicial 
officers subject to the vetting process.

b. There is need to appoint the National Police 
Service Commission and the Independent 
Policing Oversight Authority. 

c. There is need to train and reorient public 
officers especially the police officers on 
the expectations and provisions of the 
constitution of Kenya, 2010. 

d. There is need to get competent and adequate 
staff for the security and justice services. 
Critical among such state organs and 
departments are the judiciary, the offices of 
the director of public prosecutions and the 
attorney general, and the police service. 

e. There is need to adopt litigation as means of 
enforcing compliance with the constitution 
in timeliness of enactment of legislations, 
the process of developing the legislation and 
the contents of the legislation.

12.6 LEADERSHIP AND INTEGRITY

a. There is need to enact the legislation 
on leadership and integrity within the 
constitutional timeframe so that it guides 
the forthcoming general elections.

b. There is need to develop relevant policy 
leading to the enactment of the legislation 
to give full effect to the values and principles 
of public service as envisaged under the 
Constitution.

12.7 LAND

a. There is need to appoint the National Land 
Commission. 

b. There is need to enact the Community Land 
Bill, 2011.
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c. There is need to educate citizens on the 
constitutional provisions on land and land 
rights.

d. There is need to consolidate the legislations 
on land.

e. There is need to constantly review and im-
prove the national land policy.

12.8 CIVIC EDUCATION

a. There is need to develop curricular that 
meets the needs of the diverse people of 
Kenya.

b. There is need to anchor civic education in 
law or policy

c. There is need to develop content that is 
true to the constitutional provisions and 
that does not undermine the desired 
implementation especially in the area of the 
devolved system of government.

d. There is need to embrace channels of 
dissemination that break any barriers such 
as language, meets the needs of persons 
with disabilities and reaches out to all people 
including those in marginalised areas.

e. There is need to programme sector based 
civic education programmes so as to 
avoid duplication and confusion during 
dissemination.

f. There is need to provide for adequate 
financial and human resources to run the 
nationwide effective and efficient civic 
education programme.

g. There is need to support the electoral 
programme through civic education, 
especially in this electioneering period 
additional funds be allocated for these 
activities.
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CHAPTER THIRTEEN
ADVOCACY IMPERATIVES

1.Restructuring of National Government 

There have been philosophical differences on 
the restructuring of the national government. 
The most glaring example of this is the issue of 
appointment of County commissioners by the 
Office of the President. This matter has been 
simmering since mid 2011, and culminated with 
the posting of County commissioners on 11th 
May 2012. The Courts have since determined 
that the decision by the President to appoint 
County Commissioners was unconstitutional. 
But the differences now arising over how to 
proceed with the restructuring of the national 
government, or even over how to roll out the 
county system, can be interpreted as a carryover 
of the contentious issues that were unresolved 
even when the country passed the 2010 
Constitution. It ought to be remembered that 
the exact nature and extent of devolution was 
one of the issues in contention.      

The problem with the appointment of County 
Commissioners is that it pre-empts the wider 
discussion of how national government should 
organize itself at county level and also it leaves 
the public out on this discourse. It also does 
not take cognizance of the Sessional Paper on 
devolved government and violates some of the 
devolution laws already in place.

National government needs to undertake 
an audit of its present functions. It needs 
to undertake an audit of its institutions and 
develop a rationalization strategy. This then 
should give a clear time frame for the transition.  

Recommendations
In the event such contentious issues persist, 
it would be important for the Commission for 
the Implementation of the Constitution (CIC) 
to engage directly in dialogue with the Office 
of the President. This, for instance, would help 
generate Bills that are in line with the devolution 
framework created by the new devolution 
structure. Such a Bill will, of course, still have to 
be subjected to public scrutiny and stakeholder 
consultation.

The Bill needs to address among other 
matters:
a. The number of ministries
b. Audit and rationalization of National 

Government institutions at both levels 
of government 

c. Budget for the leaner government 
to enable release of funds to service 
delivery at county level 

d. Staff transition and redeployment plan
e. Devolution capacity building 

program for the public service and 
constitutional commissions to enable 
all officers appreciate the philosophical 
underpinnings of devolution in Kenya.

2. Conclusion of Devolution Legislation 

The County governments Bill 2012 needs to 
be passed immediately. Parliament should 
delete 54(2) on the reorganisation of national 
government entirely and reinstate the article 
as was provided in the Cabinet approved bill 
to enable its passage. This bill however was 
enacted into law on 24th July 2012, way after the 
development of this report.
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3. Revenue Sharing for county 
governments

We appreciate the public sharing of the formula 
by the Commission on Revenue Allocation 
(CRA), but we are deeply concerned that the 
formula does not address policy (216-4) and 
fiscal responsibility aspects (216-3c). We are 
also concerned that formula does not provide 
adequate background information and policy 
considerations to enable an informed choice by 
Kenyans. 

We note with grave concern that under the 
provided formula Counties hosting existing 
urban areas will receive some of the lowest 
allocations: examples of such counties include:

a. Kericho

b. Kisumu

c. Mombasa

d. Bungoma

e. Nakuru,

f. Kiambu,

g. Nairobi

Commission on Revenue Allocation (CRA) 
proposes that Counties should receive 33% 
share of the national revenue. However, no 
justification is given for this proposal. Will this 
figure enable counties deliver services provided 
under the Fourth Schedule of the Constitution?  
Without supporting facts and data, it is not 
possible to determine if the proposed formulae 
will support the realisation of Article 43 and 203 
of the constitution. 

Recommendation:
i. Commission on Revenue Allocation 

(CRA) should provide data on the cost of 
service delivery in Kenya to demonstrate 
the extent to which their proposals will 
meet this need. What is the present 
cost of service delivery of those services 
which Counties shall take over? What is 
the world acceptable norm? What is the 
differential of cost of service delivery on 
a per county basis?

ii. Commission on Revenue Allocation 
(CRA) should Provide Proposals 
for fiscal responsibility including 
recommendations on the audit, cost and 
rationalisation of national government 
service delivery intuitions; 

iii. The Commission on Revenue Allocation 
(CRA) should support the formulae with 
a memorandum providing the rationale 
and justification to enable critical 
interrogation. 

iv. Commission on Revenue Allocation (CRA) 
should   give their recommendations on 
how County governments will support 
urban areas; CRA demonstrate what the 
likely shortfall is for each county and 
proposals for alternative resourcing. 

v. The Commission on Revenue Allocation 
(CRA)  needs to develop a policy to inform 
the management and criteria of the 
equalisation fund as provided in 216(4); 

vi. Commission on Revenue Allocation (CRA) 
should initiate the dialogue on grants 
(Article 206) with key stakeholders with 
a view to developing criteria to ensure 
grants management does not replicate 
past failures. Such a process will inform 
the policy and management frameworks 
for grants, provide for the assessment of 
grants to determine their continuance or 
winding up, standards of management, 
etc.

4. Ensure Cooperative Government 

Whereas Article 6(2) calls for cooperative 
government, there is still evidence of 
fragmentation in the implementation process. 

The Commission for the Implementation of 
the Constitution (CIC), Commission on Revenue 
Allocation (CRA), Transition Authority (TA) and 
Public Service Commission (PSC) provide a critical 
nexus for cooperation and it is our expectation 
that they will bring together ongoing efforts of 
all ministries. The two principles need to ensure 
that campaigns for the next general election 
do not undermine the transition process.  The 
Transition Authority (TA) needs to develop a 



45

Countdown to Counties: Are We Ready for County Governments?

StatusReportNo. 2

common work plan, a monitoring and reporting 
framework should be urgently developed and 
failure to cooperate is actionable.

5. Ensure Public Participation 

There have been reasonable levels of public 
participation in the ongoing policy processes 
thus far.  Some processes such as the Task 
force on devolved government (TFDG) and 
the development of the Ministry of Education 
policy have been extremely consultative. But 
most important is that it is imperative for the 
Transition Authority (TA) to provide a framework 
for public engagement. Using its guidelines the 
Transition Authority (TA) should establish a 
stakeholder engagement framework at national 
and county level that allows government – Civil 
Society Organisations (CSO’s) involvement in the 
transition process. This platform would provide 
a basis for exchange of information and reports.  

6. Plan for Civic Education  on Devolution 

There has been a delay in the rolling out of 
civic education by Ministry of Justice and 
Constitutional Affairs (MoJCA). There is need for 
the Commission for the Implementation of the 
Constitution (CIC), / Transition Authority (TA) 
to ensure that civic education on devolution is 
adequately addressed and rolled out. Transition 
Authority (TA) needs to consider how their 
program will complement ongoing efforts by 
Ministry of Justice and Constitutional Affairs 
(MoJCA). There is need to consider how different 
efforts will reach the citizen. 

7. Access to information on assets 

Transition is a critical time in terms of assets 
tracking. Experience has demonstrated 
that transitions are used by unscrupulous 
individuals to strip public assets. To prevent this 
there is urgent need to inventorise all assets 
and make these lists available to the public for 
transparency purposes.  

8. Mitigate in Devolution Hot Spots 

There have emerged a number of devolution 
hotspots, key of which is Mombasa. Government 
response has been varied and unclear. The 
devolution hot spots should be mapped out and 
necessary measures put in place.
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ANNEXES

ANNEX 1: INTERVIEW SCHEDULE AND 
KEY INFORMANTS

S/NO.  THEMATIC ISSUE  KEY INFORMANTS  

1 Status of financial resource and devolution;  John Mutua  

Institute of Economic Affairs (IEA-K)  

2 Status of human resource and transition of assets 
and liabilities and devolution;  

Wanjiru Gikonyo  

The Institute for Social Accountability 
(TISA)  

3 Delimitation of electoral boundaries and 
managing of the first general elections;  

Mercy Njoroge  

Elections Observer Group (ELOG)  

4 Mainstreaming leadership and integrity in 
devolved governments  

Teresia Omondi  

Transparency International Kenya 
(TI-K)  

5 Level of citizen awareness Morris Odhiambo  

CLARION  

6 Reforms in the land sector  Henry Kuria  

ACT!  

7 Reforms in the land sector Odenda Lumumba  

Kenya Land Alliance  
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ANNEX 2: INFORMAL INTERVIEW GUIDE

QUESTIONNAIRE ON COUNTDOWN TO COUNTIES: 
ARE WE READY FOR COUNTY GOVERNMENTS?
TO: Ms, Mr, Mrs, Dr...................................................
....................................................................
Introduction: 
I have been retained by The Institute for Social 
Accountability (TISA) for an assignment in the 
area of governance whose TORs are with respect 
to Countdown to Counties: Are We Ready for 
County Governments? Status report whose 
project is entitled: The promotion of effective, 
inclusive and accountable local governance, 
towards the realisation of equitable development 
in Kenya. The general objective of the retention 
is to develop and lobby for the entrenchment 
of a strong citizen participation framework in 
decentralized planning, implementation and 
monitoring from the national to local level with 
a view to enhancing the impact of local fund 
spending and to build citizen vigilance through 
citizen sensitization and awareness creation 
on new county structure and on-going national 
reforms and local reforms in target counties by 
2012.

The Institute for Social Accountability (TISA) 
is a not-for-profit, civil society initiative 
committed towards transparent, accountable, 
participatory, ethical and results oriented local 
governance in Kenya through the promotion of 
good governance, effective citizen engagement, 
continual learning and education and the 
promotion of sound operational practice.

You have been identified as one of the key 
respondent as an informed professional and 
practitioner in the topic No............. as per the 
key at the end.

You are kindly requested to complete this 
questionnaire with respect to your information, 
knowledge and experience on the topic.

Questions:
1. What are the key expected policies or 
legislations in the area of the topic following 
the promulgation of the Constitution of Kenya, 
2010?

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..........................................................................

2. What are the key achievements in view of the 
policies and legislations in 1 above?

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................

3. Have you or your institution reviewed any 
policy or legislation with regard to the area of 
topic? If YES; is there a status report?

4. In your view, what are some of the key aspects 
to be considered during the transition process?

5. What challenges or impediments exist in view 
of the desired road map to effective, efficient 
and sustainable realization of the devolved 
system of governance?

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................



50

Countdown to Counties: Are We Ready for County Governments?

StatusReportNo. 2

...................................................................................

..................................................

6. What recommendations do you make as a 
way forward towards an effective, efficient and 
sustainable realization of the devolved system 
of governance bearing in mind the diminishing 
timelines for reception of county governments 
upon the first general elections due any time 
under ten months?

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................

7. Kindly indicate below any other matter you 
consider crucial towards successful reception 
of the county governments in Kenya. Make any 
explanation as you deem appropriate.

...................................................................................

..................................................

...................................................................................

..................................................

...................................................................................

..................................................
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